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Memorandum 73-73
Subject: Study 36.500 - Comprehensive Condemnation Statute {(Conforming
Changes and Revisions--Evidence Code)

BACKGROUND

The Commission has previously sent to approximately 500 persons on its
mailing list a questiomnnaire concerning changes needed in the Evidence Code
provisions relating to eminent domain. The Commission's staff has also
speclally solicited the State Bar Committee for its comments on this topic.
The State Bar Committee comments appear as Exhibit VII to this memorandum.
The questionnaire responses have been analyzed by the Commission's condemna-
tion procedure consultant, Mr. Norman E. ttatteoni, who has included in his
analysis comments on a study relating to evidence in eminent domain published
by the Highway Research Board. Mr. Hatteonl's analysis and commentary is
attached to this memorandum along with the Highway Research Board study.

ANALYSIS

This memorandum proposes changes in several provisions of the Evidence
Code to conform with the Eminent Domain Law or to implement suggestions of
the State Bar Committee and Mr. Matteoni. The staff draft of the amended
Evidence Code provisions are set out as Exhibit I except as noted in this
memorandum. For related problems of valuation and evidence concerning special
purpose properties, see the First Supplement to Memorandum 73-73.

General Comment

The existing California Evidence Code provisions are the result of a
long and stormy series of battles in the Legislature. A bill recommended
by the Commission passed the Legislature in 1961 but was vetoed by the
Governor. The Governor took the extraordinary action of personally holding
a one-hour hearing on the bill before he decided to vete it. Again in 1963,
a bill recommended by the Commission wae passed but vetoed. Finally in 1965,
legislation was enacted based on the Commission recommendation; the legisla-~
tion was not recommended by the Commission. Senator Cobey worked out a com-
promise with the public agencies which permitted enactment of the legislation.



§ 810, Article applies only to condemmnation proceedings

Several commentators have suggested that the rules of evidence for valua-
tion of property in eminent domain be applied to other proceedings to value
property that use the same standard of fair market value. See, e.g., Whitaker,
Real Property Valuation in California, 2 U.S.F. L. Rev. 47, 68 (1967) and Carl-
son, Statutory Rules of Dvidence for Eminent Domain Proceedings, 18 Hastings

L.J. 143, 144 (1966). Such other proceedings might include real property and
inheritance taxation, partition, insurance coversge, and others governed by

case law. The staff has not researched the extent to which application of the
eminent domain rules to thecs other areas would change the law and has not at~
tempted to lmplement this suggesiion. It would alsc appear to be well beyond

the scope of the Commission's authority to study eminent domain,

§ 811, 'Value of property”
The evidence in eminent domain article is iimited to determination of

value, damage, and benefits; it was not designed to apply to proof of business
losses such as goodwill. In order to make clear that the evidence in eninent
domain article is not intended to affect the evidence admissible to show loss
of goodwill, the staff has added a Commant pointing out the limited nature of
the article. The staff also recommends that a paragraph be added to Code of

Civil Procedure Section 1263.510 (lose of goodwill) along the following lines:

The determination of loss of goodwill is governed by the rules of
evidence generally applicable to such 2 determination and not by the
special rules relating to valuation in emineat domain contained in Article
2 (commencing with Section 810) c¢f Chapter 1 of Division 7 of the Evidence
Code. That article applies only to the determinaticn of value, damage,
and benefits to the proparty taken and rcmainder. See Evidence Code Sec—
tion 811 and Comment thereto. Tins, the provisions of Evidence Code Sec-
tions 817 and 819 that restrict admissibility of income from a business
for the determination of wvalue, damage, and bemefit in no way limit
admissibility of incoms from a business for the determination of loss
of goodwill.

§ 812, Concept of just compeasation not affected

Technical conforming changes have been made in this section.

§ 813. Value may be shown only by opinien testimony

Right of oﬁner to testify. Subdivision {a)(2) has been amended in

response to the recommendation of the State Bar Committee that the right of
the owmer to testify as to value should be preserved, but the section should

define an owner to be "any person whose pleading or testimony discloses an



Interest, the taking or impairment of which will entitle sald person to re-
ceive compensation in the action." It should be noted that this change will
permit persons having or claiming an interest in the property to testify not
only to the value of that interest but also to testify to the value of the
vhole in cases where there is a lump~sum determination with subsequent appor-
tionment. Such a scheme is necessary to implement the Commission's prior de-
cision to wodify the undivided fee rule to allow the award of greater compen=-
sation in cases where the undivided fee value is insufficient to compensate
all the interests in the property.

Where owner is a corporation, In California, where the owner of the prop~-

erty 1s a corporation, a corporate officer may not testify as an owner. See,
2.8:5 City of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 82 Cal.
Bptr. 1 (1969): Cucamonga County Water Dist, v. Southwest Water Co., 22 Cal,
App.3d 245, 99 Cal. Rptr. 557 (1971). Other jurisdictions permit an officer
of a corporation to testify if he has knowledge of the property apart from

mere holding of office. See discussion in City of Pleasant Hill, supra, at

411-414. The State Bar Committee recommends that the statute make clear that
an officer or majority shareholder of a corporation which owns the property
is competent to express an opinion as to value if he "is firset shown to be
knowledgeable of the character and use of the Property or property interest
being valued, as distinguished from the character, uses and values of prop-
erties generally in the area." It should be noted that the committee's rec-
ommendation would require a more precise form of qualification for the cor-
porate officer or majority shareholder than would be required of an individual
owner: however, such qualification 1s still less than that required of an ex~
pert. The staff has implemented the State Bar Committee recommendation in
Section 813{a)(3).

Jury view., lr. Matteoni has recommended that rules be codified for the
conduct of jury views of property to include express provisions relating to
the time of view, presence of parties, attorneys, expert witnesses, and judge,
and items to be noted in the view. The State Bar Committee believes that the
only one of these provisions that should be adopted is “that the trial judge
must accompany and supervise the jury's view of the premises.” The staff has
drafted this limited provision in Exhibit II (Code Civ. Proc. § 1260.250}.

Verdict outside range of testimony. Because Section 813 requires value

to be based on opinion testimony, the verdict award must generally be within
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the high and low valuation opinions offered. Redevelopment Agency v. Modell,
177 Cal. App.2d 321, 2 Cal. Rptr. 245 (1960); State v. Wherity, 275 Cal. App.2d
241, 79 Cal. Rptr. 591 (1969). However, it has been stated that a severance

damage award may be higher than the total severance damage estimate of any
single witness as long as 1t does not exceed "the highest valid arithmetical
combination of factors selected from the testimony of all the witnesses,®
People v. Jarvis, 274 Cal., App.2d 217, 227, 79 Cal. Rptr. 175, 181 {(1969).

Similarly, the severance damage award may be lower than the range of testimony

if the jury has based its verdict on factors presented by the witnesses.
City of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 82 Cal. Rptr.
1 (1969).

In this conmnection, it should be noted that the State Bar Committee has

complained that trial and appellate courts should not be permitted to use
“contrived interpretations" of evidence to support a verdict outside the range
of the opinion testimony. The staff has not attempted any remedy for this

lament.

§ 814. Ilatter upon which opinion must be based
The language in Section 814 that limits evidence admissible to that which
a willing buyer and willing seller would consider, and the like, is no longer

necessary in view of the Commission's adoption of a definition of fair market
value in the Eminent Domain Law. See Code Civ. Proc § 1263.320.

§ 815. Sales of subject property

The State Bar Committee comments that a prior sale of the subject property
should be subjected to “th¢ same standards of admissibility, proximity in time
and transactiocnal relevance as sales of comparable properties.” The staff
draft adds subdivision (b) to Section 815 to make the same proximity in time
standard apply. We are not sure what additional standards, if any, the State
Bar Committee wishes to adopt from Section 816 {comparable sales).

§ 816. Comparable sales
The State Bar Committee favors a policy of liberal admissibility of com—

parable sales. The committee was evenly split whether sales used by an ap-
praiser should be presumed comparable subject to a showing by the opposing
party that they are not. The committee did, however, adopt a motion favoring
liberal admissibility on the theory that an error of exclusion is more 1likely

to be prejudicial than an error of admission "because, in the case of admission,



where there is an adequate opportunity for rebuttal the jury still has the
power to exerclse its discretion in determining the weight to be given to
such sales.”

The staff draft of Section 816 includes a policy of liberal admissibility,
the language of which is based largely upon SB 1048 and AB 2199 of the 1963
legislative session, which sought to accomplish the same objective, but were
not enacted. Query whether the language mandating liberal admissibility will
have any effect absent an actual change in the standards for determining whe-

ther sales are comparable.

§ Bl7. Leases of subject property
The staff has made a slight technical change and added a Comment to this
section to help make clear that the section does not limit admissibility of

evidence of leases based on income of a business in showing the loss of good-
will.

§ 818. Comparable leases

Hr. Matteoni's commentary indicates that the law is not clear whether
use of a gross rent multiplier in arriving at an opinion of value is a proper
appralsal technique in eminent domain proceedings. The commentary does not
indicate whether the law should be made clear and, if so, in which direction.
Absent a showing that the present state of unclarity is causing problems,
the staff has done nothing on this point.

§ 819. Capitalization of income

While Section 819 restricts capitalization of income to the land and
existing improvements thereon, lir. Matteonl indicates that several persons
who have responded to the queationnaire desired that the law be changed to
allow capitalization of income attributable to a highest and best improve-
ment on the property. For a draft of a section to implement this sugpestion
{where there are no comparable sales), see Exhibit IV attached. For a dis-
cussion of this sugpestion, see the extract from the August 18-19, 1961,
Minutes (attached as Exhibit III).

§ 820, Reproduction cost

Mr. Matteoni recommends as a major area of codification "defining stan-
dards for admiszsibility of replacement cost approach” but offers nec specific
standards for codification. His major concern is that there are in California



neither statutory nor judicial guidelines for admlissibility of evidence as to
a standard of functional equivalence or substantial similarity to the existing
improvement for replacement purposes.

The staff believes that this 1s a matter best left to court development.

§ 821, Conditions in general vicinity of subject property

There appear to be nc conforming or other changes necessary in this section.

§ 822. Matter upon which opinion may not be based

General aspects. Section 822 makes certain items inadmigsible as evidence

and not a proper basis for an opinion as to value. If an opinion is based on an
item listed in Section 822, it can be stricken under Section 803. Section 822
does not prohibit cross-examination of a witness on any of the matters listed
for the limited purpose of determining whether a witness based his opinion in
whole or in significant part on matter which is not a proper basis for such
opinion. Uhile the staff believes that this is self-evident, the State Bar
Committee desires to have this explantion included in the Comment to the sec-
tion. The staff draft accommodates this desire.

Subdivigion {(a). Purchases by public entities. Purchases by persons

bhaving the power of eminent domain are not admissible under the theory that
they are not really open market transactions but are more in the nature of
coerced compromises. The primary effect of this rule 1e to exclude evidence
on the amount the condemnor paid for other properties in the vicinity.

Mr. Hatteoni's analysis indicates some dissatisfaction with subdivision
(2) and a desire to return to the law prior to its adoption, allowing evidence
of sales to condemnors upon a showing of voluntariness and satisfaction with
the price., The State Bar Committee; on the other hand deems the present rule
"workable" and recommends that it be continued. Absent further indication of
the need for change, the staff has taken no action on thie point.

Subdivision (b). Options, offers, listings. Subdivision (b) provides

generally that offers to purchase are inadmissible except as an admission by

a party. Mr. Matteoni's commentary indicates that a case can be made for
limited admissibility of offers in certain other circumstances, e.g., vhere
an offer is the best available evidence of market value because there is mno
recent market activity of similar properties in the vicinity of the subject
Property. Iir, Matieonl suggesta that the policy of subdivision (b) be recon-
gldered.



To reconsider the policy excluding cffers to sell or purchase property,
several distinctions must be made. There are offers relating to the subject
property and coffers relating to comparable property. Of the offers relating
to the subject property, some may arise out of the particular acquisition in
litigation; others may have arisen between the owner and third persons prior
to that time.

The statute as presently drafted permits admission of an offer or listing
to sell by the present owner of the property to a third person,

Offers made during negotiations to acquire the property for public use are
not admissible., See Evid. Code § 1132 (offer to compromise and the like). This
1s an exclusion that should be retained.

Offers to buy the subject property are not admissible even though bona
fide and made by a purchaser ready, willing, and able to purchase. A case
can be made for the admission of evidence of such an offer. See the extract
from a statement prepared for the Governor in support of such a limited rule,
discussing the law in exdstence before enactment of the prohibition on admis-
slon of offers (Exhibit VI). The Governor vetoed the bill primarily on the
ground that the offers should not be made admissible. For a draft of a revi-
glon of subdivision (b) tc make such offers admissible, see Exhibit V.

To permit evidence of offers to purchase comparable property would go far
beyond what could be justified.

Subdivision (c). Assessed value. ' llr. ilatteonl indicates a possible

conflict between subdivision (c) and Revenue and Taxation Code Section
4986(2)(b). Evidently, this conflict is more theoretical than real, for
Mr. Matteonl sees no problems. See also Carlson, Statutory Rules of Evi-
dence for Eminent Domain Proceedings, 18 Hastings L. J. 143, 157 (1966):

Subsection (c) does not prohibit the witness from considering
the "actual or estimated taxes for the purpose of determining the
reasonable net rental value attributable to the property or prop—
erty Iinterest being valued." There should be no confliet between
this provision and Revenue and Taxation Code section 4986(2)(b),
which relates only to the mention of unpaid taxes. [Footnotes omitted. ]

Subdivision (d). Opinion as to value of other property. Mr. Hatteoni

raises the problem that, under a literal reading of Section 822(d) (opinion as
to the value of other property is not admissible), an apprailser could not base

his opinion in part upon ''comparable” sales since, in order to testify as to
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why the sales are in fact comparable, the appraiser will have to slow how he
made adjustwents to the sales., Mr. Matteonl resolves his own problen by in-
dicating that the courts do not read Section 822(d) literally and allow reason-
able testimony as to adjustments made in comparable sales, The staff has added
a note in the Comment to this effect. '
1tr, Matteoni alsc indicates that under Sectlon 822(d) transactions in-

volviﬁg the trade or exchange of property are not admissible. The State Bar
Committee believes that they should not be admissible and recommends codifi-
cation of language to that effect. This the staff has done in subdivision (g)
of Section 222,

Respectfully submitted,

Nathaniel Sterling
Staff Counsel



Memorandum 73-73 404-931
EXHIBIT I

Article 2 (commencing with Section 810) of Chapter 1 of Division 7 of the
Evidence Code

Article 2. Value, Damages, and Benefits in Eminent Domain

and Inverse Condemmnation Cases

Evidence Code § 810 (no change)

810. This article is intended to provide special rules of evidence ap-

plicable only to eminent domain and inverse condemnation proceedings.

Evidence Code § 811 (amended)

811. As used in this article, '‘value of property” means the amount of
'“just compensation” to be ascertained under Section 14 of Article 1 of the
State Constitution and the amount of value, damage, and benefits to be ascer-

tained under subdivisiems iy 2y 3y and { of Seetien 1348 Articles 4 (commenc-

ing with Section 1263.310) and 5 {commencing with Section 1263,410) of Chapter %

of Title 7 of Part 3 of the Code of Civil Procedure.

Comment. Section 811 is amended to conform with the new numbering of the
Eminent Domain Law.

Section 811 makes clear that this article as applied to eminent domain pro-
ceedings governs only evidence relating to the determination of property value
and damages and benefits to the remainder. This article does not govern evidence
relating to the determination of loss of goodwill (Code Civ. Proc. § 1263.510).
The evidence admissible to prove loss of goodwill 1s governed by the general
provisions of the Evidence Code. Hence, nothing in this article should be
deemed a limitation on the admissibility of evidence to prove loss of goodwill
if such evidence is otherwise admissible.



Evidence Code & 812 {(amended)

812. This article is not intended to alter or change the existing
substantive law, whether statutory or decisional, Interpreting “just com-

pensation” as used in Section 14 of Article I of the State Constitution or

1 7 WF

the terms "fair market value,” damage," or “benefite "benefit" as used in

Section—1248 Articles & (commencing with Section 1263.310) and 5 (commencing

with Secticn 1263.410) or Chapter 9 of Title 7 of Parxrt 3 of the Code of Civil

Procedure.

Comment. Section 812 is amended to conform with the new numbering and

terminclogy of the Eminent Domain Law,

Evidence Code § 813 (amended)

813, (a) The value of property may be shown only by opinion of:
(1) Witnesses qualififed to express such opinions; and

(2) The-ewamez-ef£ A party claiming any right, title, or interest in the

property er-preperty-interest being valued: and

{3) A majority shareholder or officer designated by a corperation claiming

any right, title, or interest in the property being valued if such person is

knowledgeable as to the character and use of the property .

(b) Nothing in this section prohibits a view of the property being valued
or the admission of any other admissible evidence (including but not limited to
evidence as to the nature and condition of the property and, in an eminent do-
main proceeding, the character of the improvement propecsed to be constructed
by the plaintiff) for the limited purpose of enabling the court, jury, or
referee to understand and welgh the testimony given under subdivision (a}: and
such evidence, except evidence of the character of the improvement proposed to
be constructed by the plaintiff in an eminent domaln proceeding, is subject to

impeachment and rebuttal.



Comment. Section 813(a)(2) is amended to make clear that not only the
fee owmer of the property, but any person having a compensable interest in the
property, may testify as to the value of the property or his interest therein.
Cf., Code Civ. Proc. §§ 1235.170 (“property” defined), 1263.010 (right to com-
pensation), and 1265.010 (undivided fee rule; exception).

Paragraph (3) is added to Section 813(s) to make clear that, where a
corporation owns property being wvalued, an officer or majority shareholder
who is knowledgeable as to the character and use of the property may testify
to his opinion of its value as an owmer, notwithstanding any contrary impli-
cations in City of Pleasant 11ill v, First Baptist Church, 1 Cal. App.3d 384,
82 Cal. Rptr. 1 (1969).

Where a jury view of the property being valued is ordered pursuant to
subdivision (c) and Code of Civil Procedure Section 610 (view by jury of the
premises), the judge must accompany and supervise the jury's view of the
premises. Code Civ. Proc. § 1260.250,

Evidence Code § 814 {amended)

314, The opinlon of a witness as to the value of property is limited
to such an opilnion as is based on matter perceived by or personally knowm to
the witness or made known to him at or before the hearing, whether or not ad-
missible, that is of a type that reasonably may be relied upon by an expert
in forming an opinion as to the fair market value of the property end-whieh
a-willing-purchaser-and-s-wiiliing~setiers-deatinpg-with-each-other-in-the-open
markeé-and-with-a-fuli-krowtedse-ef-ali-the~usecg-and-purposes-£ou-vhich-the
preperty-is-r¥easenably-adapiable—and-availtabliey-vwoutd-take-into—consideration
in-determining~the-price-at~which-to-purehase-and~seii-the-property-or—properey
interest-being-vatued , Including but not limited to the matters listed in
Sections 815 to 8§21, unless a witness is precluded by law from using such mat-

ter as a basis for his opinion.

Comment. Section 84 is amended to substitute a general reference to

fair market value for the listing of particular matters constituting fair
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market value that an expert may rely on in forming an opinfon as to the value

of property. See Code Civ. Proc. { 1263.320 (falr market value}.

Evidence Code [ 315 {amended)

815. (a) When relevant to the determinatfon of the value of the property,
a witness may take into account as a basis for his opinion the price and other
terms and circumstances of any sale or contract tc sell and purchase which in-
cluded the property or property interest being valued or any part thereof if
the sale or contract was freely made in good faith within a reasonable time
before or after the date of valuvation :-exeept-that-vhere "

(b) In oxder to be considered made within a reasonable time before or

after the date of wvaluvation, the sale or contract to sell and purchase must

have been made sufficiently near in time to the date of valuation to make it

clear that the price realized for the property may be fairly considered as

shedding light on the value of the property being valued.

(¢) Where the sale or contract to sell and purchase includes only the
property or property interest being taken or a part thereof , such sale or
contract to sell and purchase may not be taken into account if it occurs after

the filing of the lis pendens.

Comment. Sectilon 815 is amended to make clear that a prior sale of the
property being valued will be subjected to the same standard of proximity in
time as sales of comparable properties. The language used in the added lan-
guage is based on the language used in Section 816. It should be noted that
existence of project enhancement or blight on sales of the subject property is
one aspect of thelr relevance under this section., See Code Civ, Proc. § 1263,330

{changes in property values caused by imminence of project).

Evidence Code § B16 {amended)

816. (a) When relevant to the determination of the value of property, a

witness may take into account as a basis for his opinion the price and other



terms and circumstances of any sale or contract to sell and purchase comparable
property 1f the sale or contract was freely made in good faith within a reason-
able time before or after the date of valuation.

(b) In order to be considered comparable, the sale or contract must have
been made sufficiently near in time to the date of valuation, and the property
sold must be located sufficiently near the property being valued, and must be
sufficiently alike in respect to character, size, situation, usability, and
improvements, to make it clear that the property sold and the property being
valued are comparable in value and that the price realized for the property
sold may be falrly considered as shedding light on the value of the property
being valued.

{c) The provisions of this section shall be liberally construed to the

end that a witness is permitted a wide discretion in his selection of com-

parable sales. Wothing in this section affects the right of the court in its

discretion to limit the nurber of sales used by a witness.

Comment. Subdivision {c) 1s added to Section 816 to incorporate a
policy of liberal admissibility of sales on the theory that an error of ex-
clusion is more likely to be prejudicial than an error of admission. This
policy is not intended to limit the court's discretion in placing a reasonable
limitation upon the number of sales that may be admissible for amy appraisal
purpose so as to avoid the cumulative effect of such testimony.

It should be noted that existence of project enhancement or blight on
comparable sales is one aspect of their relevance under this section. See
Code Civ. Proc. § 1263.330 (changes in property value due to imminence of
project).

Evidence Code § 817 (amended)

817. (a) Whem Subject to subdivision (b), when relevant to the deter-

mination of the value of property, & witness may take into account as a basis

for his opinion the rent reserved and other terms and circumstances of any
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lease which included the property or property interest being valued or any
part thereof which was in effect within a reasonable time befaore or after
the date of valuation.

{b) A witness may take intoc account a lease providing for a rental fixed
by a percentage or other measurable portion of gross sales or gross income
from a business conducted on the leased property only for the purpose of
arriving at his opinion as to the reasonable net rental value attributable
to the property or property interest being valued as provided in Section

819 or determining the value of a leasehold interest.

Comment. Section 817 is amended to make clear that subdivision (b) is
a limitation on subdivision (a). It should be noted that Section 817 applies
only to the determination of the value of property and not to such matters as
loss of goodwill. See Section 811 and Comment thereto and Code of Civil Pro~-
cedure Section 1263.510 and Comment thereto.



Evidence Code §§ 818-821 (no change)

- § 818. Comparable sales. For the purpose of determining the
capitalized value of the reasonable net rental value attributable to the
property or property interest being valued as provided in Section 819 or

" determining the value of a leasehold interest, a withess may take into
account as a basis for his opinion the rent reserved and other terms .
and circumstances of any lease of comparable property if the lease was
freely made in good faith within a reasonable time before or after the
date of valuation. (Added Stats.1965, ¢, 1153, p. 2904, § 4.)

§ 819. Capitalization of imcome. When relevant to the deter-
mination of the value of property, a witness may take into account
as a basis for his opinion the capitalized value of the reasonable net
rental value attributable to the land and existing improvements there-
on (as distinguished from the capitalized value of the income or profits
attributable to the business conducted thereon), (Added Stats.1965,
c. 1151, p. 2904, £ 4) .

§ 820. Reproduction cost. When relevant to the determination of
the value of property, a witness may take into account asa basis for his
opinion the value of the property or property interest being valued as
indicated by the value of the land together with the cost of replacing
or reprodneing the existing improvements thereon, if the improvements
enhance the value of the property or property interest for its highest
and best use, less whatever depreclation or obsolescence the improve-
ments have suffered. (Added Stats.1965, c. 1151, p. 2904, § 4.)

§ 821. Conditions in generai vicinity of subject property. When
relevant to the determination of the value of property, a witness may
take into account as a basis for his opinion the nature of the improve-
ments on properties in the general vicinity of the property or property
interest being valued and the character of the existing uses being made
of such properties. {Added Stats. 1965, c. 1151, p. 2904, § 4.)



Evidence Code ¢ 822 (amended)

822. Totwithstanding the provisions of Sections 814 to 821, the follow-
ing matter is Inadmissible as evidence and is not a proper basis for an opinion
as to the value of property:

(a) The price or other terms and circumstances of an acquisition of prop-
erty or a property interest if the acquisition was for a public use for which
the property could have been taken by eminent domain.

(b) The price at which an offer or option to purchase oé lease the prop~
erty or property interest being valued or any other property was made, or the
Price at which such property was optioned, offered, or listed for sale or
lease, except that an option, offer, or listing may be introduced by a party
as an admission of another party to the proceeding: but nothing in thié sub~
division permits an admission to be used as direct evidence upon any matter
that may be shown only by opinion evidence under Section 813.

(c) The value of any property or property interest as assessed for taxa-
tion purposes, but nothing in this subdivision prohibits the consideration of
actual or estimated taxes for the purpose of determining the reasonable net rental
value attributable to the pProperty or property interest being valued.

(d) An opinion as to the value of any property or property interest
other than that being valued.

(e} The influence upon the value of the property or property interest
being valued of any noncompensable items of value, damage, or injury.

(f) The capitalized value of the income or rental from any property or
property interest other than that being valued.

(g) A transaction involving the trade or exchange of any property includ-

ing the property being valued.




Comment. Subdivision (g) is added to Section 822 to make clear that
transactions involving a trade or exchange of property are not a proper basis
for an opinion since use of such transactions requires valuation of property
other than the property being valued. See subdivision (d): cf. People v.
Reardon, 4 Cal.3d 507, 483 P.2d 20, 93 Cal. ?ptr. 852 (1971). It should be
noted, however, that subdivision {d) does not prohibit a witness from testi-

fying to adjustments made in sales of comparable property used as a basis for
his opinion. Cf. Merced Irr, Dist. v. Yoolstenhulme, 4 Cal.3d 478, 483 P.2d
1, 93 Cal. Rptr. 833 (1571).

Section 822 does not prohibit cross-examination of a witness on any

matter precluded from admission as evidence, provided that the cross—examination
is for the limited purpose of determining whether a witness based his opinion

in whole or in part on matter that is not a proper basis for an opinion. Such
cross—examination may not serve as a means of placing improper matters before
the jury and may, if necessary te avoid prejudice, be conducted outside rhe
presence of the jury.



Hemorandum 73-73 EXHIBIT 1I 404~935 T32

EMINENT DOMAIN LAW § 1260.250
Staff draft September 1973

5 1260.250. Court supervision of jury view

1260.250. Where the court orders a jury viewy of the property being
valued in an eminent domain proceeding, the judge shall accompany the jury

and be present at and supervise the view of the premises.

Comment. Section 1260.250 is new to California law and 1s restricted
in its applicability to eminent domain proceedings only. Vhere the court
in an eminent domain proceeding orders pursuant to Evidence Code Section
813(b) a jury view of the premises, the trial judpe must accompany the jury
and supervise the view, For provisions of general applicability to Jury
views, see Section 610 of the Code of Civil Procedure.



Memo T3-73 EXEIBIT III

Minutes - Regular Meetlng
August 18-19. 1961

{5) Capitalizstion of hypotheticel improvements. The Commission

approved the provieions of the biil which permit an appraiser to conglder
{for the purpose of determining the valus of tre subject property by
capitalizing its reascudble net rentai value) both (1) the reasonable net
rental value of the land and the existing improvements thereon and (2)
the reasonable net rental value of éﬁe property if the land were improved
by improvements that would enhance the value of the property for its .
highest and best use (Subdivision {e} of Section 1248.2). Commiseioners
Cobey, Edwards, Sato and Spencer vobted for and Commissioners Bradley,
McDonough end Stanton voted against the provision relating to the capitaliza-
tion of hypcthetical.improvements.

Capitalization of the reasonable net rental value of the property
{tased on the assumptlon that: the lapd is improved by improvements
that would enhance the value of the property for its highest and best use)
would be useful in eny case where the land 1s unimproved or where existing
improvements do not enhance the value of the property for its highest and
best use. In these caces a‘capitalization of the reasonatle net rental
value of the land as unimproved or as improved with its uneconomical
improverent would not be as useful as a capitalirzation study that also tock
into considerstion the capitalization of the reasonable net rental value
attributable to the land if it were improved by improvements that would

enhance the value of the land fbr 1ts highest and best use.
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Minutes of Regular Meeting
August 18-19, 1961

The consultant stated that this is one of the most important provisions
in the bill if we erc to keep up with the times. He made a statement

which is summarized below:

In & nust2as of trials in which his firm has bezen engaged,
this apprcech aas bean used and it will be used much nore.
For exampls, it is necessary teo use this approsch in & case
where the existing structure is old or run down aend the
property ic a perfect location for a motel. It is frequent to
find a piece of property that is underimproved or that has
an obsolete improvement. In these cases, a buyer and seller
in the market place consider the use to which the property
can be put. The buyer will determine that he wants the
property because he assumes thet if he puts up & motel on the
property he will have so many units and, based on manegerial and
cther costs, his investment will yleld a certain amount.
Subdivision land is often sold the same way: bhow many units
can be put on the land and what income and costs will resultf

Most of the developments, at least in Scuthern California,
use this kind of approsch. BScmetimes the approach 1s more
refined, sometimes it is rather crude. But this approsch dces
ascertain the amount that the property -- not in its present
condition but ag improved for its highest and best use -- will
produce.

It 1s true that this approach involves the capitalization
of e hypothetleal improvement but this 1s characteristic
of & rapid growing area. It is the way property 1s bought
and scld. Admittedly, this epproach would offer a Jury the
greatest chance for speculation. Nevertheless, it is not only
a prime consideration but perhaps the prime consideration teken
into account by buyers and sellers in the merket. Purchasers
buy property on what it will bring in -- based on its highest
aod best use, This antlcipated income is computed using a
capitalization approach. Use of thls approach is & necessary
corolliary to the waluation of property on the basls of ite
highest and best use,

Scme trial courts in California now permit the use of-this
approach., There are no appellate decisions in California.
Most of the appellate decisions in other states do not permit
this appromch to be used.

Pty N



Minutes - Regular Meeting
August 18-19, 1961

The guestion may be asked: why not use comparable aales
rather then capitslizing hypothetical improvements? The
difficulty of using the comparable sales epprosch is that it
is difficult to find really comptrable seles of commercial
property; property on one corner may be totally different
from property in the same area on another corner. To find
comparable sales it is necessary to go out on the periphery.
Using seles that far from the subject property may make
a substantial difference in the value of the property. We
are not concerned with s case where there are 12 gas
stations in a row and we are proposing tc open the 13th.
Instead, it may be the first gas station, the first motel
or the first shcopping center in the ares.

It is not practical to limit the capitalization of
hypothetical improvements approach to cases where there
are no comparable sales., The difficulty is that one party
will always come in with " compareble sales.” For example,
a sale of property across the street from the subject
property will be presented as a compareble sale. But the
area across the street may be one-half the area of the
subject property and a motel could not be bullt on that
property slthough a motel could be constructed on the
subject property. Moreover, there may be one type of zoning
on one half of the street and not on the other, or there may
be a probability of rezening or there may be a building
existing on "comparable property” that mey increage or
decrease the value of the land. In the case of residentlal
sales, comparsble sales are scmething that can be discussed
intelligently. But in the case of commercial property it
ia Aifficult and unrealistic to base veluations merely on
sales of "comparable property.”

A representative of the Highway Department made s statement. The
substance of his statement may be summerized as follows:

Capitalization is only one of the three approaches to
value: (1) comparable sales, (2) reproduction and replacement
and (3) capitelization. The capitalization approach is, at
best, very uncertain and unreliable. Changing the capitaliza-
tion rate by cne point may make a difference of thousands
of dollers in the capitalized value.

Capitalization of rental property having exlsting ilmprove-

ments iz speculative enough, but when the apprailser is
permitted to construct & cestle in the alr -- a structure
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Minutes - Regular Meeting
August 18.1g, 1961

not even built -- and consider all the things that go into
getting a net rental income to capitalize, you are getting
{into the worst type of speculation in the world, It is well
enough to state that this is considered in the merket. But
here we are considering the trial of a case before the jury.
We are trying to come out with a falr cempensation for the
property ovner and it is golng to be too confusing and
misleading to the jury to try to determine that compensation
1f this type of evidence is used., It is hard enough as it
is when cther evidence, such as comparable sales, 1s used.
But when you speculate on nonexistent income from buildings

" not in existence, the jury will be confused, the trial will
be lengthened, and the verdict is less likely to be & just
verdict of compensation for the property owner and the
condemning egency.

Moreover, this 1is not useful evidence; it is not
reliable snd probative evidence as to the value of the
property or the compensatlion -- it is the least relisble.
There are so many other means of presenting and proving the
Pact of value without bringing in this incidental, speculative
evidence that there is no justification for ueing evidence
that is going to cause too much trouble for what you get out
of 1t. '

Limiting the capitalization of nonexisting improvements
to cases where there are no ccmparable sales would not be of
auch help -- you can never agree on whet is comparable and
what is not comparsdle. This type of provigion would present
the issue on whether these are comparable sales or not.

Where there are several different contentions as to highest
and best use, you may have comparable sales on one use but
not on enother. For example, there might be comparable sales
i1f residential use is the highest and best use but none if
comnereial use is the highest end best use. A court could
never determine whether or not there were comparable sales.

It was pointed out that (1) the opinion of the expert is the
thing upon which:tﬁe verdict is based and the other evidence is merely in
support of his opinicn. and, accordingly, is teken inmto sccount only in
weighingrthe opinion of the expert who is giving an opinion based on this

theory and (2) the other party is free to question the expert on cross

DD,



Minutes - Regular Meeting
August 18-19, 1961
examination and see if he can shake him on what he thinks the building
will cost, rate of occupancy and capitalization, etc.
The Commission discussed whether permitting the use of this approach

would extend trials. But it was noted, that thie epproach cannot be
used in every case, for under Semate 311l No. 205 this approaech cen

be used only 1f a well informed buyer and selicr would consider it in

determining whether to buy and sell the property in the market. It
was agreed thet in some cases this approach would result in longer triels.

Put this is because the problem of property veluation 1s complex, not

because this approach is not a valid one.

£ i P R SR P



ilemorandum 73-73 EXHIBIT IV 404-936

Lvidence Code § 819 (amended)

819, {(a) When relevant to the determination of the value of property,
a witness may take into account as a basis for his opinion the capitalized
value of the reasonable net rental value attributable to the tend-ard-entstimg

improvements—thereer property or property interest beinp valued (as distine-

guished from the capitalized value of the income or profits attributable to

the business conducted thereon) = , which may be based on a consideratiom

of (1) the reasonable net rental value of the land and the existing improve-

ments thereon and (2) the reasonabie net rental value of the property or

property interest if the land were improved by improvements that would en~

hance the value of the property or property interest for its highest and best

use,

{b) In determining reasonable net rental value for the purposes of this

section, 2 witness may not base his calculation on an assumed rental of hypo-

thetical improvements on the property or property interest beine valued, nor

shall any evidence of income from hypothetical improvements be admissible for

any purpose if the party on whose behalf the witness is called has, or intends

to have, any witness testify regarding any comparable sales or contracts as

defined in Section 816. This subdivision does not apply where the sole pur-

pose of basing the capitalization on hypothetical improvements is to rebut a

capitalization of hypothetical improvements used by an opposing party.

Comment. Section 319 1s amended to permit capitalization based on the
highest and beat use of the property, regardless whether such use is an
existing use, 1f a party contends that there are no comparable sales. This

changes prior law under Section 819. See alsoc People v. Johnson, 203 Cal.




App.2d 712, 22 Cal. Rptr. 149 (1962){not permitting use of capitalization of
income from hypothetical improvements).

It should be noted that the closing parenthetical in subdivision {a) limits
use of the capitalized value of income or profits attributable to a business only
for determination of the value of property. It in no way affects the determina-
tion of loss of goodwill. See Section 811 and Comment thereto and Code of Civil
Procedure Sectlon 1263.510 and Comment thereto.

Note. This proposal was considered, but was unacceptable to the Legis-

lature, when the 1961 and 1963 bills were passed by the Legislature but vetoed
by the Governor.



liemorandum 73-73 EXHIBIT V 404-937 T4

Amendments Making Evidence of Certain Offers Adwissible

Substance of Provision of Vetoed Senate Bill 205, 1961 Session

Evidence Code § 822 (amended)

822. MNotwithstanding the provisions of Sections 814 to 821, the follow-
ing matter is inadmissible as evidence and is not a proper basis for an opin-
ion as to the value of property:

{(2) [no changel

(b) The price at which an offer or optiom to purchase or lease the
property interest being valued or any other property was made, or the price
at which such property was optioned, offered, or listed for sale or lease,
exeept~that-an unless:

(1) Such option, offer, or listing may-be is introduced by a party
as an admission of another party to the proceeding; but nothing in this
gubddwiaien paragraph permits an admission to be used as direct evidence
upon any matter that may be shown only by opinion evidence under Sectionm 813.

(2) Such offer (1) 1s an offer to purchase or lease which included the

property or property interest being valued, (i1) is a bona fide, open market

transaction, not affected by the acquisition or proposed improvement and is

made in writing by a person ready, willing, and able to buy or lease at the

time the offer was made, and {iii1) is introduced by the owmer of the property

or property interest for which the offer to_purchase or lease was made.,

[REMAINDER OF SECTION 322 TO BE SROWI! AS IN EXWIBIT I.]

Comment. Subdivision (b) of Section 822 is amended to permit use of

certain offers to purchase or lease the subject property.



2demg T3-73 . EXHIBIT VI

(4) oOffers to purchase the condemned property. Again, S.B. No. 205
clearly indicates that & condemmee's expert may censider, in forming his
apinion of value, an offer which "(1} 15 an offexr to purchase or lease
which inciuded the property or property interest to be taken, damnaged
or benefited, {ii) ic & bona fide, open market transaction, not affected
bty the scquisition or proposed improvement anq is mede by & person ready,
wiliing end able to buy or lease at the time the offer was made, "

In its originsl fofm, S.B. No. 205 did not permit an expert witness
40 base his opinion of value upon any offers. The Commission's report,
at pages A-T apd A-8, indicates that the Commission's original recommenia-
tion considered hoth offers on the property to be tuken and offers on
other property together. The Comsission reccommended the exclusion ci’
this type of evidence because of the difficulty of laying an adequate
foundation., However, the matter was reconsidered during the legislative
session in view of the objectione to the inclugion of bona fide offers
on the subject property in the list of incompetent data.. The Commission
recognized that the objection made to written offers generally -- that
the range of collateral inquiry would be too great -- may not be valid
ingofar as bona fide offers to purchese the very property being velued
are concerned. Hence, the Cammission drafted the provision of the blli
which permits offers to puréha.se the property being valued to be considered
by the expert in forming his opinion -« but only 1f such offers are in
fact bona fide and are made in the open market by feraons wi]l.;mg and
gble to buy.

If this provision mekes any change in the existing lew, it restricts
the extent to which offers may be considered, for few offers will meet

the rigid fpxmdational requirements. Existing cese law indicates that



A

opinions of value may be based on offers to purchase the property being

conderned. People v. Lal-fa.cchia?{ involved an offer to buy the property

being condemmed. The Supreme Court held that it was error to permit

the price offered to be stated on direct examination. J‘ust':l.ce Traynor,
concurring, cbjected to the rule which pre_cluded the admission of relevent
evidence on direct exsmination. He said, "It is my opinion that when,

es here, the offer is bona fide and is Tor the identical property, and is
by & purchaser able and-lwilling 40 buy, evidence of the offer should be
sdmitted .

Significently, People v. LeMaechia was overruled in the _F_als_eg case.

Thie is a strong indicetion that offers may now be considered by appralsers

and mey be relsted on direct exemination. Morecver, in City of San Diego

0 ,
Ve B_g_geln::' the court held that the trial cowrt committed no error vhen it
refused to strike the testimcay of an erpert who relled in part upon an

offer made to the condemnes to purchase the gubject property.

1)

Ae a matter of fact, in City of Ios Angeles v. Deacon, the court

pointed out that it is custcmery for buyers to rely upon evidence of this

. sort as well as other types of evidence which is wale admissible oy

S.B. No. 205. The court raild:

The only legitimate object of all this testimeny vas to
obtadn an suswer to the one question: What was the market value
of the property beinz condemmed . . .? {Sacremento etc. R, Co.
v, Heilbron, (1909) 156 Cal. 208.) In arriving st an answer

a7. 41 cat.2a 738 {1953)

8. 4 Cel.2d at 756

29. U8 Cel.2d 672 {1957}

30. 164 cal.App.2d 1 {1958}
31. 119 Cal. App. 491 {1932)
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to this question for himself, a perscn of ordinary business
judgment would want to know the answer to & number of preliminary
inquiries. It is just possible he would want to know at what
figure the property was assessed by the county assessor. He
might £ind it of interest to know whet value was put upon it
by the appreisers when it was recently involved in a probate
proceeding., He certainly would be interested, if it was the
market value he sought to determine, in any offers that had
Been made Tor the property, and in the price at vhich it and
property similarly situsted had recently been sold. He would,
most likely, be interested in the amount of profit that had
been made in the use to which the property hed been put.32
(Emphasis added.]

The court went on to hold that, despite the relevance of this type
of evidence, an appraiser could not explain how such evidence supported
his opinion on direct exsminstion. S.B. No. 205 merely declares that
the court may heer such relevant evidence as it endeavors to determine

- what & person "of ordinary business judgment” would pey for the land.

As the courts have indiéated, it would be sbsurd to think that &
reasongble buyer, knowing that a aelle-r'ha.s dgclineﬂ e previous offer
from a willing and able purchaser, would believe that the seller would
accept leas than the previocus offer., And it 1s difficult to persuade a
property owner who has declined a well secured offer ;beca.use he thought it
was pot high enough that his property is not worth at least the amount
of the offer.

Secticn 12i8.3, insofar as it relates to offers, is a very conserva-
tive statute. The pafeguarding foundsticnal requirements will be difficult
to establish. But, if they are, the Commission believes (in the words of

Justice Traynor) "evidence of the offer should be admitted.”

32. 119 Cal. App. et 492-3,
33. A4l Cat.2d at T56.
' S



Hemorandum 73-73 EXHIBIT VIl ‘ 404-938
EXTRACT OF‘ HMINUTES OF STATE BAR COMMITTEE, FEBRUARY 10, 19?3-
V. - ' EVIDEﬂCIARYiISSUES

. As 8 fourth order of business the'Coﬁhittée‘considgfed the following evi-
denciary issues. ' - | - -

It was moyed, seconded and passed, that the Committee refrain from & direct
criticism of the rules of compengability and valuation evidence for highway land
acquisition set forth in the Natlonal Cooperative Highway Research Program Report
104 or of the comments of iormen Matteoni, dated March 24, 1972, relating to that
report, The Committee determined that rather than ceriticize the views of others,
it would express its own ‘conceptual viewpoints, and would follow the sequence of

of 1ssues as they are mentioned im Mr. Matteoni's comments.
. . Witpesses - Experts , :
It was moved, seconded and -passed, ‘that the Committee finds that the exist-
Ing procediure le ring the qualification of expert witnesses to the discretion of

the trial coﬁft-with-fhe'gﬂi&aﬂge‘df existing tase law 1s workable.

Withesses - Owners o
It was moved, seconded and passed, (6~1) that the Committee recommend that
Evidence Code Section 813(s)(2) perpitting an owver to testify should be con-
tinued; however, the Committee recommends that eaid section should be amended,
or another section adopted, to define such an owner to be any person whose
rleading or testimony discloses an interest, the taking or impairment of which,
will entitle said person to receive comipensation in the action, '

It was further moved, seconded and passed (7-2), that Evidence Code Sec~
‘tion 813(a)(2) should be further modified by awéndment or other section to in-
clude as an owner, an officer or majority shareholder of a corporation which is
the owner of the property or property interest being acquired where ssid cor- _
porate officer or majority shareholder is first shown to be knowledgeable of the
character and use of the property or property interest being valued, as distin-
guished from the character, uses and values of properties generally in the area.

The majority of the Committee feel that éwperfs'qualificatipns_should

be clarified and libéralized because expert testimony is too expensive to

* permit defense of msny small actions except through owner testimony. It
was also observed that in many cases a tenant or even a purchase money
deed of trust holder way find it necessary to present valuation testimony
in the first phase cof a case under C.C.P. §1246.1 in order to guarantee
~that the initial award will be substantlal emough to provide compensa-
tion for their interest. The members of the Committee discussed cases
from their own experience where landlords or trustors under purchase
money deeds of trust have failed to defend the action with resulting
prejudice to the tenants or beneficiaries interest.

_ The qualification of a corporate officer
sought. for subtantially she smée’ tedsous

or majority shareholder
ith the belief that'

i




be noted that the Committee's recommendation would require a meore pre-
cise form of qualification for the corporate officer or major shareholder
than would be required of an individual owvner; however, such qualifica-~
tion is still less than that required of an expert.

Witnesses - Zoning and Foundational Experts

it was moved, seconded and passed, that the Committee feels the present
procedure permitting foundatiomal expert testimony, not only of zoning experts,
but also economists, engineers, geologlsts, etc., subject to the discretion of
the Court, is a workable procedure.

Uitnesses - learsay

It was moved, seconded and passed, that the Committee feels the present
system of permitting a valuation witness to rely upon hearsay iInformation, such
as sales data and other published information affecting the market, and permit-
ting the expert to testify to his reasons including the substance of such data
gathered from hearsay sources, subject to the discretion of the trial court, is
a workable procedure.

Witnesses - Court's Discretion

It was moved, seconded and passed, that the Committee finds the existing
procedure of granting wide discretion to the trial court 1is workable,

Jury View
It was moved, seconded and passed, that the Committee finds the existing
procedure permitting jury view at the discretion of the trial court is a2 work-
able procedure although it was noted that few courts observe all the formalities
defined in C.C.P. §610.

It was further moved, seconded and passed, that the Committee recommend
against the codification of the Haryland Rules respecting jury views.

It was moved, seconded and passed, that C.C.P. §610, or a similar section
relating exclusively to condemnation cases, should be amended or adopted requir-
ing that the trial judge must accompany and supervise the jury's view of the
premises,

EXTRACT OF MINUTES OF STATE BAR COMMITTEE, JUNE 9, 1973
CVIDENTIARY ISSUES (cont.)

At 1ts meeting of February 10, 1973, the Committee began a consideration
of evidentiary issues in the same sequence as set forth in the comments of Nor-
man E. Matteonl, consultant to the Law Revision Commission. The minutes of
that prior meeting set forth the considerations of the State-llide Committee
through Chapter 3, "Jury View.'

CHAPTER 4 -~ SALES EVIDENCE: GENERAL RULFE

it was moved, seconded and passed that the general rule that sales are not
direct evidence of value but are received, subject to rebuttal, only for purposes

e




of showing the relative weight and credibility to be given to the opinion of the
witness who has relied upon them is a workable procedure and aveids confusion
that would result were sales given independent relevance.

It was further moved, seconded and passed that sales and the jury view of
the premlses beinp valued, not being direct evidence of wvalue, the trial and ap-
pellate courts should not be permitted to use contrived interpretations of such
evidence to support a verdict outside the range of testimony as to any of the
items of compensation defined by Code of Civil Proccdure Section 1248,

- CHAPTER 4 - SALES EVIDEMCE: 1. COURT'S DISCRETION

It was moved and seconded, but szid motion failed on a tle vote, that it
should be presumed that all salzs are admissible in evidence and, therefore, any
sales that the appraiser has chosen to rely upon should not be excluded unless
the trial court first finde that the offered sale is clearly lacking in signifi-
cant elements of comparability to the properiy or property interest being valued.

However, it was moved, seconded and passed that the Committee favor the
the policy of liberal admissibility of sales on the theory that an error of
exclusion 18 more likely to be prejudicial than an error admission; because
in the case of admission, where there 1s an adequate opportunity for rebuttal
the jury still has the power to cxercise its discretion In determining the
weight to be glven to such sales. This policy 1s not intended to limit the
Court's discretion in placing a reasonable limitation upon the number of sales
which may be admissible for any zppraisal purpose.

The reasons for the different actlon on the two preceding motions
expressed by the Committee during their discussion related to whether
there should be a presumption of admissibility of a sale. As indicated
by the vote on the first motion, the Committee was equally divided. Ome
faction felt that there should be a presumption of admissibility which
would be overcome by prejudice considerations, the burden of proof be-
ing upon the party oppcsing admissibility. The other faction felt that
the burden of proof showing comparability must rest upon the party
producing the sale; however, they did favor an underlying policy of
liberality of admissibility in that the foundation te which that bur-—
den of proof would extend should not be so broad or so detailed as
to make it economically impossible for the litigant's appraiser to
rely upon the market data study.

It was moved, seconded and passad that the Evidence Code should be
amended that a prior sale of the property will be subjected to the same stan-
dards of admissibility, proximity in time and transactional relevance as sales
of comparable properties, and that in the event the Law Revision Commission
takes any action respecting the recodification or revision of the rules of evi-
dence in eminent domain that its commen:t reflect that a prior sale of the sub-
ject property should be subjected to said same standards.

CHUAPTER 4 - SALES EVIDENCE: 2, PROJECT INFLUE'ICE

It was moved, seconded and passed that the value to be placed upon the
property or property interest being valued should be the value it would have
had on the date of value were there then no knowledge of the public project,
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and that said principle is a standard of relevance for determining the rele-
vance of a transaction offered under Evidence Code Sections 815 and 816.

CHAPTER 4 - SALES EVIDENCE
3. EXCLUDED EVIDENCE -- GENERAL RULE

it was moved, seconded and passed that in the event the Lawv Revision Com~
mission takes any action respecting the recodification or revision of the rules
of evidence in eminent domain that its comment reflect that Evidence Code Sec~
tion 822 does not prohibit cross-examination of a witness on any of the subject
matters therein mentioned for the limited purpose of determining whether a wit-
ness based his opinion “in whole or in significant part on matter which is not
a proper basis for such opinion.’

During the course of discussion it was observed that it must be
possible to determine through cross—examination whether an opinion
has been based upon improper considerations. If the opinion proves
to be so tainted, it should be stricken under Evidence Code Section
803. However such cross-examination should not serve as a means of
placing improper items before the jury since this probing should be
done without mentioning specific facts or fipures. 1In fact, to avoid
prejudice, in certain cases it may be desirable that such inquiry be
conducted in chambers.

CHAPTER 4 - SALES EVIDERCE: 3. EXCLUDED EVIDENCE

It was moved, seconded and passed that Evidence Code Section 822 be amended
to specifically exclude trade or exchange tranmsactions, or any opinion based
upon them from evidence.

CHAPTER 4 - SALES LEVIDENCE:
4. EXCLUDED EVIDENCE - CONDEMNOR'S PURCHASES

It was moved, seconded and passed that the present rule excluding con-
demnor's purchases from evidence 1s workable and should be continued.




CONSULTANT'S COMMENTS REGARDING BOTH NATIONAL
COOPERATIVE RESEARCH PROGRAM REPORT 104, RULES
OF COMPENSABILITY AHD VALUATION EVIDENCE IN
HIGHWAY ACQUISITION (1970), AND RESPONSE TO
LAW REVISION COMMISSION'S QUESTIONNAIRE CON-
CERNING CONDEMNATION EVIDENTIARY ISSUES.

Prepared by Norman E, Matteoni
March 24, 1972

Introduction

As with most national studies, the 1970 Wational Cooperative
Right of Way Research Program Report 104, entitled "Rules of Com-
pensability and Valuation Evidence in Highway 2cquisition®,
demonstrates ambition beyond its ability to execute. In its
attempt to be all-encompassing, it broad brushes the pieces of the
larger picture; and, in su:veying the law of all jurisdictions,
it is forced to rély upon some dated material. In the latter
regard, although the study does extensively cite the California
Evidence Code sections on eminent domain, most of the cases from
California which receive mention are from the 1950's. It should
also be noted that the study has reviewed only highway cases.

But concerning its purposes of pointing out state-to-state
divergencies and making suggestions to standardize the rules of
compensation (see p._S),'the study is worth review.

The study is divided into chapters concerning various eviden-
tiary problem areas in eminent domain trials. This consultant
ddes not attempt to restate the material presented. The study,
in fact, does that for the reader in its own summaries of each
chapter. Rather, the intention here is to comment or react to

the points raised.



additionally, this Commentary reflects some of the views of
California practitioners who responded to the Law Revision Com-
mission's recent questionnaire concerning suggested revisions
to the Evidence Code eminent domain sections. In this regard
and from the consultant's review of more recent California cases,
the discussion below freguently goes beyond the remarks made in
the study.

The issues are not always resolved; but it is hoped they are

isolated to facilitate examination.



Comments re Chapter Two - Qualification of Witnesses

California law is mentioned throughout this chapter; and,
while it concluded that Evid C §814, recarding the basis of a
witnesses' opinion of value, shows advanced thinking (see p. 15),
it is necessary to examine some of the sub-areas of qualification:
1. Qualified as an Expert

The study indicates Mwid ¢ §813(a) (1) simply states that
value may be shown by "witnesses qualified to express such opinion”;
it does not specify whether a witness must be gualified as an expert.
The study asks whether only technical experts, that is, a2 specific
class of persons, and owvners should be permitted to testify in a
condemnation trial. But, California case law declares that a
witness need not demonstrate that he is an expert appraiser. To
qualify a non-professional witness, it must be shown "'that he has
some peculiar means in forming an intelligent and correct judgment
as to the value of the property in question . . . beyond what is

presumed to be possessed by men generally'"”. Spring Valley Water

Worke v. Drinkhouse (1891) 92 C 528, 534, See also San Diego Land

& Town Co. v. Neale (1888) 78 C 63, 76. The study concludes that

it is not desirable to define a certain class of persons who by
recason of particular training or professional affiliation are
sufficiently expert to testify without further gualification. This
consultant agrees, At this time there exists no licensing system for
appraisers and the variety of real estate situations which are pre-
sented in condemnation actions would require several appraisal

classifications of competency {(fee p.l5).



2. Property Owner

Evidence Code §813{a) {2) specifically declares a property
owner competent to testifv as to his opinion of the wvalue of his
own property without further gualification. Pennsylvania Stat,
Ann., tit. 26, §1-704 goes a step further than California in per-
mitting an cfficer of a corporate condemnee to testify on the
question of wvalue without the necessity of gualification, The
reason for California's rule does not indicate cause to adopt the
Pennsylvania pcsition. "The rule was originally predicated on
the theory that the owner who resided on and owned property for
a period of years would be presumed to acguire sufficient knowledge
of the property and of the value of the land in that neighborhood
to be able to give an intelligent estimate as to the value of his

own property.” Pleasant Eill v. First Baptist Church {1969)

1 ca3d 384, 411, 2n officer of a corporation is not an owner of
the property in the same sense that an individual is.
3. Probability cf Change of Zoning Opinicn

A witness qualified to express an opinion of market value is
not necessarily gualified tc express an opinicn of the reasonable

probability of a change in zoning. See People v. Arthofer (1966)

245 CA2d 454, 465; Los Angeles High Schocl Dist. v, Swensen (1964)

226 Cn2d 574, 582.

Conversely, testimony strictly concerning the highest and
best use cf the propertyv, from a properly qualified witness, e.g.,
an economist, cannot ke excluded because the withess offers no

opinicn of value for the property taken. People v. Wherity (1969)

275 cp2d 241, Ewvidence Ccde §813{(a)(l)}, to the effect that



valuation of prcperty may only be shown by the opinion of a wit-
ness qualified to express such an opinion, does not prevent
supportive testimonv of foundaticnal experts who do not offer an
cpinion of value. Supra at 249.

Attorney Roger M, Sullivan of Los Angeles, in response to
the Commission's questionnaire, urges that engineering and
econcmic feasibility stndiés be made expressly admissible. The
Wherity rule should cffer sufficient authority for the admission
of such testimony without a statutory rule. On the other hand,
the conclusions by that appellate court shculd have been obvicus
at the trial court level. Nonetheless, Evid C §813(b) presently
states the section is not intended to bar the admission of any
other admissible evidence for the limited purpose of enabling
the trier of fact to understand and weigh the cpinions of the
various witnesses. (Evidence Code §352 vests the trial judge
with sufficient discretion to exclude such testimony where it is
merely cummulative. Code of Civil Procedure §1267 also limits
the number of appraisal expert witnesses.)

4. Hearsay

Evidence Ccde §§801 and 814 (the latter an express provision
on eminent domain), set forth limitations on the bases of an ex-
pert witness' opinions of property's value. His opinion may be
based on hearsay, if the hearsay "is of a type that reasonably
may be relied upon by an expert in forming an cpinion as to the
value of property", and wculd be considered by fully informed

buyers and sellers in the market place. However, when hearsay is



completely unsupported and unreliable, the trial court has the

inherent power to prevent its use. See Pecple v. Ilexander

(1963) 212 cr2d 84. Case law demonstrates no difficulty in
the present interpretation of these rules.
5. Discreticn of the Court

The conclusion cof the study that "wide discretion must
continue to vest in the trial judge" (see p.l5) ie appropriate.
The Evidence Code sections relating tc condemnation trials
should stand as general guidepcsts, allowing case law to-adapt

the rules to the particular factual situaticns presented.



Comments re Chapter Three - Jury View

& significant point of reference in considering this sub-
ject is whether the jurv view constitutes independent evidence.
In California it does not. Evidence Code §813(b) states that
a view of the property being valued is “"for the limited purpose
of enabling the court, jury, or referee to understand and weigh
the testimony" given bv the witnesses.

This rule rests upon the theory: "Value must be based up-
on the purposes for which the property is suitable. While the
view of the premises is evidence in a condemnation proceeding,
it is merely corrcborative of the guantitative oral testimony."

People v, McCullough {1950) 100 Ch2d4 101, 105.

This is an exception tc the general rule applicable in other
types of cases that a judge or jurv view is independent evidence

on which a finding may be made and sustained. See QOtey v, Carmel

Sapitary Dist. (1933) 219 C 310, 312; and Donney v. Santa Fe

Transp. Co. (1955) 134 Cha2d 720, 725.

Prior to codification of the above eminent demain rule in
1965, California cases were in conflict on the point. People V.
Bond (1964) 231 CA2d 435, flatly declared that a jury view was

independent evidence; while Redevelopment Agency v. Modell

{1960) 177 cra2d 321, 326, stated that "a jury cannct, solely on
the basis of its view of the premises, render a verdict finding
a value less than shcwn by the evidence.”

A more recent case, Los I'ngeles v. Kossman {1969) 274 CA2d

1le, decided after the enactment of the Evid., ¢ §813(b), fails



tce ecite that section or mention any cf the abcre cases in coming
to the conclusicn that when a trial court, with the consent of
the parties, viewed the premises, what is then seen is itself
evidence and may be used alone or with other evidence to support
the findings. The authority given fcr this position is Scuth

Santa Clara ete. Dist. v. Johnson (1964) 231 ca2d4 288,2%9, wvhich

is not a condemnaticn case and discusses in the porticn of the
cpinion cited a general rule regardinag findings of fact. The
Kossman case did nct intend, although it may sometimes be cited
for the position, to conclude contrary to BEvid € §81l3(b) that
a view of the premises is independent evidence on the question cof
value. VWhen the case is examined, it reveals that the question
at issue on appeal was not the amount of damages per se but
whether the trial court properly decided whether expense in
moving equipment constituted mitigation cf damages or improvement
cf the remaining property, in 2 vart take condemnation action.

California is in line with the majority cf states, which
indicate that a view of the premises is discreticnary with the
court. The factors, enunciated at page 19 of the study, to
guide the judge in the exercise in his discretion are helpful.
But, since they should be self-evident, they are not recommended
for ccdification. These factors are:

1. The degree cf informaticn to be gained by the view in
relation to the inconvenience and time expended in taking the
view;

2. Pelated tc the above, whether the customary purpose for



allowing a view does exist in a particular case, and whether the
amount of information that has been or could be adequately secured
from maps, photographs, diagrams and so forth decreases the need
for a view; and

3. The extent that the premises have changed in appear-
ance and condition since the litigation was initiated.

California's rule for conducting a jury view is found at
CCP §610 which states that the court may order the jury "to be
conducted, in a bodv, under the charge of an officer, to the
place which shall be shown to them by some person appointed by
the court for that purpose. While the jury are thus absent,
no person, other than the person so appointed, shall speak to
them on any subject connected with the trijals."

The study makes the comment that this statute, as well
as other States' procédures, are devised to safeguard the jury
from outside influence during the view. But the statutes could
go further to provide, for example, whether representatives of
both parties may accompany the jury or whether the trial judge
should accompany the jury. The Maryland Rules of Procedure,
Rule Ul8, found at page 73 of the study, attempts to specifically
provide for all contingencies regarding a view of the property
involved in litigation:

1. That before the production of other evidence, the
trier of fact shall view the property.

2. The parties, their attorneys, engineers and other re-

presentatives may be present.



3. Only one perscn who has been specified by the court
shall speak for the parties at the view; these persons shall
point out the property sought te be condemned and its boundaries
and the physical features before and after the condemnation of
the property.

4. The judge shall ke present at the view and super-
vise the proceedinas.

5. The view may be waived by the parties.

Codification of a similar set of rules for California con-
demnation cases would he beneficial. Another standard could be
the practice of many California judges to place on the record,
upon return from the view, a stipulated discription of pre-

cisely what was seen at the property.

1n



Comments re Chapter Four - Admissibility of Evidence regarding
Comparable Sales

Rgain, the underlying kev question to this portion of the
study is whether sales constitute independent evidence. Evidence
Code §813(b) states that they are not; and the study itself, at
page 31, quotes from the California Law Review Commission com-
ments of 1961 to the effect that if the rule were changed to
permit the trier of fact to make a determination of value upon
the basis of comparabkle sales or other valuation data, the trial
of an ceminent domain case might be unduly prolonged and the
determination could be made without the benefit of expert
assistance by a court or jury who knows little or nothing of
the property wvalues.

Interestingly, Attorney Jess Jackson of Burlingame, in
response tc the Commission's questionnaire, states that there
is too much emphasis on appraisal opinion. Facts, such as a
sale in the market place, should have independent probative
value.

There are several points worthy of mention under this sub-
ject heading, although the study does little more than raise
some of the issues., California case law has developed an ex-
tensive system of rules regarding comparable sale evidence,
most of which is not considered by the study.

1. Trial Court's Discretion

Evidence Code §816, adcpting the rule of Les Angeles v.

Faus (1957) 48 C2d 672, permits a witness, in determining the

11



value of property, to "take intc account as a basis for his
opinion the price and other terms and circumstances of any sale
or contract to sell and purchase comparable property." The
statute specifies various criteria which must be satisfied
for the properties to bhe "comparable".

The trial judge has wide discretion in determining the

admissibility of evidence of other sales. Los Angeles v. Faus

(1957) 48 C2d 672, 678; Los Angeles v. Union Distributing Co,

{1968) 260 CA22d 125. The court may exclude as well as admit

evidence of allegedly comparable sales. Los 2Angeles City High

School Dist. v. Swensen (1964) 226 Ca2d 574, 583. The standard

is whether such sales will "shed light" con the value of subject

property. Merced Irr. Dist, v. Woolstenhulme (1971} 4 C3d 478,

500, 848. The trial judge makes only a prima facie finding

that a sale is ccmparable. San Luis Obispo v. Bailey (1971)

4 C34 518, 525. Once admitted, it is up to the jury to weigh
the effect of evidence of comparable sales. People v.
Donaldson (1965) 231 Cr2d 739, 743.

Attcrney Thomas Baggoet of Les Angeles has recommended a
legislative policy in favor of admissibility. "Jurors are just
as capable as judges in assessing evidence of sales.” Other
responsces to the Commission’s Questionnaire, such as that of
Attorney Justin McCarthy of Riverside, suggest that the
guestion of admissibility of sales should always be determined
by the judge in advance of the trial of compensation. This

procedure would eliminate wrangling over comparability of

12



disputed sales before the jury and make judges more alert
to their responsibility tc determine all issues other than that
of value.
2. Effect of Public Improvement on Comparability

4 sale price of a purported "comparable sale" which
reflects project enhancement (see discussion under Comments to
Chapter 10) may be found to “shed light" con the value of the
condemned parcel and may be admissible, where it also rcflects
recent increases in land values that are attributable to other
facters. This is similar to the rule that requires excluding
evidence of enhanced value to the parcel socught tc be taken.

Merced Irr. Dist. v. Woolstenhulme (1971) 4 C3d 518. See United

States v. Miller (1943) 317 US 369. See also People v. Reardon

(1971) 4 C3d 507, San Luis Obispo v. Bailey {1971) 4 C3d 518.

These cases do not speak of comparable sales reflecting
project blight, and the rule may he different in that situatiocn,
Code cof Civil Procedure §1243.1, enacted in 1971 to provide a
cause of action in inverse where a condemnor @oes not bring its
suit within six months of the resoluticon or ordinance of neces-
sity, attempts tc minimize the occcurence of blight,

And, in the same year the legislature added Evid C §814.5:
"Any increase or decrease in the value of property prior to the
date of valuation caused by the public improvement for which
such property is acquired, or by the likelihood that the pro-
perty would be acquired for such improvement, other than that

due to physical deterioraticn within the reasonable control of

13



the owner or occupant, shall he inadmissable in determining
the value of the propertv.” Effective July 1, 1272, that
section is to be repealed and replaced by language in Govt
C §7267.2, which provides: "2Anv decrease or increase in the
fair market value of real propertv to be acquired prior to
the date of valuation caused ky the public improvement for
which such property is acouired, or by the likelihood that
the property would be acquired for such improvement, octher
than that due to physical deterioration within the reasonable
control of the owner or occupant will be disregarded in
determining the compensation for the property.”

Both Evid C §814.5 and Govt C §7267.2 are portions of
legislative packages which concern relocation assistance.
The first is concerned with highwav relocation assistance,
and the second which replaces the first is more comprehensive,
attempting to provide a program for relocation necessitated
for all tvpes of condemnation. They are based upon federal
policy requirements. See Uniform Relocation Rssistance and
Land Policies fct of 1970 §303(3) {Pub. Law 91-646). In fact,
Covt C §§7267 and 7274 (effective July 1, 1972) state that
section 7267.2 is a cuideline to a uniform policy of acqui-
sition and creates no rights or liabilities. WNeither Evid C

5814.5 nor Govt C §7267.2 purport to alter the Woolstenhulme

rule. It remains the task of the courts to develop the rules
for admissibility of sales affected by a pending public pro-

ject: whether a sale is so tainted and what degree of project

14



impact will preclude adrissibility.
3. Evidence Code Section 822(d)

Some responses to the Commission's questionnaire, such
as those of Deputy Attorney General Stewart Andrews and
Attorney C. Douglas Alford of San Diego, criticize Evid C
€822{d) which prchibits the admission of an opinion of value
of any property or propertv interest other than that being
valued, There are two types of sales that should be con-
sidered here: first, comparison of improved sales to an
unimproved subject property; and, seccnd, trades or exchange.

a. Nature of the Property and Improvements

The "comparable sale," to be admissible in evidence, must
be sufficiently like the condemned parcel in character, size,
situation, usability, and improvement. Evid C §816.

In valuing the condemned property, an appraiser may find
parcels which are comparable in every way except that thev are
burdened with older improvements, such as an unoccupied, dila-
pidated house or barn. The appraiser may conclude that the
particular improvements have little or no value and that the
purchase price paid for the comparable piece of propertv is
indicative of the true value of the land without the improve-
ments. It may be difficult to admit this opinion and the
comparakle sale into evidence, however, in view of the prohi-
bition against opinion of the value of anv property or property
interest other than that being valued. Evid C §822(4); Los

Angeles v. Union Distrib., Co. {1968) 260 CA2d 125; see also

15



People v. Johnson {1962) 203 Cr2d 712. On the other hand,

the comparable sale being used to indicate land value shculd
not be excluded by 822(d} where it can be shown that the
parties to the transaction had given no value te the improve-
ments, the improvements actuallv lessen the value of the
land (e.g., the cost of demolishihg old, unusable structures).
In appreiser valuing a fully imnroved parcel by compari-
son with cother parcels not comparably improved may find himself
in technical vioclation of Evid C §822(d), which prohibits
appraisal of propertv other than that being condemned, if he
attempts to allocate wvalue between land and improvements. In

People v. Donovan (1964) 231 CA2d 345, 350, and People v,

University Hill Foundation (1961) 188 Cr2d4 327, 332, the courts

permitted such allocation, but language in Sacramento & San

Joaquin Drainage Dist. V. Jarvis (1959%) 51 Cc2d4 799, B804, seems

more restrictive. It must be noted that all these cases predate
the passage of Evid C §822(d). But, a recent case points out
that a strict application of this section to the comparable
sales approach would conflict with Evid C §816 which requires

a valuation witness to weigh comparabilitv. The witness must

be allowed to testify regarding adjustments to be made in

comparakle sales. Merced Irr. Dist. V. Woolstenhulme {1971)

4 C38 478, 502.
b. Trade or Exchange
2 trade or exchange of prcperty with no menetary value

fixed for either property is not admissible. People v.

16



Reardon (1971} 4 €34 507, 515. The introduction of such a
transaction would violate Evid C £822(d} which precludes
an appraiser from giving an opinicn of the value of land other
than that under condemnaticn. But, in Reardon, an exchange
in lieu of a full pavment in cash by one of the parties to
the transaction was admissible. Further, an exchange in=-
volving the subject prcperty is not in viclation of Evid C §822(d)
and thus would be preoperly received in evidence.
4. Eales tc Condemncrs

The respenses to the Cemmission's questionnaire alsc in-
dicated some dissatisfaction with Evid C §822(a) prohibiting
the introduction of sales to condemnors. These responses sug-
gest a return teo the prior rule, exemplified in Pecple v.

Los ngeles (1963) 220 Cr2d 345, 358-359, of allowing evidence

of such a sale upon a showing voluntariness and satisfaction

with the price.
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Comments re Chapter Five - Admissibility of Evidence nf Sales
of Subject Prcperty

California's rule cf Evid C €815 permitting a witness to
consider the sale cr contract to sell the property presently

under condemnation, is appropriate and not in need of revision.

is



Comments re Chapter Six - Admissikility of Fvidence of Offers

Igain, the comments of the California Law Revision Com-
mission of 1961 are cited by the studv, at page 37, for the
case of excluding evidence of offers. Evidence Code £822(b)
prohibits a witness from basing his opinion on offers or
listings.

The study takes the position that there may be cases
where an offer is the best available evidence of market value;
such a situation exists when there is nec recent market activity
of similar properties in the vicinity cf subject preperty. In
that event, the study cauticusly suggests that offers should
be admissible tc suppcrt the cpinion of valuation where a pro-
per foundation has been laid to support the offer's reliakility.
(See p.37.)

In view cof this comment and respcnses of Attorheys -Jerrold 2.
Fadem of Beverly Hills, Gary Rinehart of Martinez, John Thorne
of San Jose and Richard Huxtable cf Los Pngeles to the Commis-
sion's recent gquestionnaire, the Law Revision Commission should

recondiser its positicn taken in 1961.
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Cocmments re Chapter Seven - 7dmissibility of Valuation Made
for Non-Condemning Purpceses

The Hen. Herbert S, Herlands of Santa Ana writes in res-
ponse to the Ccmmissicn's questicnnaire that there is a conflict
between Rev & T C §4986(2) (b}, which provides that mention of
the amount of taxes due on .the ccondemned property shall be
ground for a mistrial, and Evid C §822(c), which permits the
use of taxes for the limited purpose cf arriving at the
reascnable net rental value of the subject property.

It would seem that Evid C §822(c) makes the distinction
between tax assessed valuation and a propertv's tax bill as
an express item in the income approach tc value sufficiently
clear. Perhaps the judge is suggesting that the Revenue and
Taxation Code Section made the same explicit exception that
the Evidence Code section does.

It should alsoc be noted that an assessed valuation for
tax purposes may corstitute an admissicon against interest when

the condemning agency make the assessment. See Gion v. Santa

Cruz (1970) 2C3d 29. The study points out, at pages 33-40,

that La Mesa v, Tweed & Gambrell Mill (1958) 146 CA24 762,

stands for the precpcsition that appraised value of the pro-
perty under condemnation, as determined in a prior probate
proceeding, is not admissible on direct examination. That case
was decided before Faus permitted the use of comparable sales
on direct examination; but there is ncthing in the Evidence

Code which permits such an independent valuation to be

20



received. However, a sale confirmed in probate court may

be admissible. Redevelopment lgencv v. Zwerman (1966)

240 Ccr2a 70.

2l



Comments re Chapter Eight ~ Admissibilitv of 2Zvidence of
Income

1. Legal Tests cf Income Zpproach

Before 1965, when CCP §1271.8, now Evid C §819, was en-
acted, California courts were reluctant to allew evidence before
the jury on the income approach to valuaticn, Note, Valuation

Evidence in California Ccndemnation Cases, 12 Stan I Rev 788,

791 (1960).
In appraisal witness is now specifically allowed tc take
into acccunt as abisis for his opinien “"the capitalized value

of the reasonable net rental value attributable to the land

and existing improvements thereon." (Emphasis added,) Evid C
§813. However, he may not derive a capitalized value from

the income or profits attributable to the business conducted
thereon, nor can an appraiser use hypothetical improvements to
derive a potential income from the property. See Carlson,

Statutory Rules of Evidence for Eminent Domain Proceedings,

18 Hastings LJ 143, 151 (1966). See also People v. Johnson

(1962) 203 ca2d 712, 716. Attorneys Jerrold Fadm and Richard
Huxtable have both suggested that capitalization of income from
a highest and best improvement on subject property should not
be excluded. Richard Huxtable states: “Hypothetical cap-
italization should be permitted where the type of property is
one that is actually bought and sold on such a basis in private

businegs."

To determine the reasonable net rental value, a valuation
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expert may consider any leases on the subject property Evid
C §817) and the terms and circumstances of leases of comparable
property (Evid € £818). Fvidence Code £817 allows him to take
into account a lease providing for a rental fixed by a per-
centage or other measurable portion of gross sales or gross
income from a business conducted on the property. Evidence
Code §BlB discusses rent reserved and other terms of leases on
comparable preoperty but omits any reference to percentage
lcases. Both of these statutes merely enable the valuation
witness to arrive at "the reasonable net rental value attribu-
table to the property or property interest being valued,"”
which may be used in the capitalization process provided for
under Evid C §819. The expert witness cannct capitalize the
value of the income or rental from any property or property
interest cther than that being valued, Evid C §822(f).
2. Gross Rent Multiplier

2 "gross rent multiplier," the factor by which the gross
rent is multinlied to indicate market value, is determined by
extracting from comparablc sales data the sales price and
the gross rent earned per year, the latter of which is divided
by the selling price for each comparable property. For example,
a duplex and lot that scold for $30,000, producing an annual
gross rental of $3,000, would indicate a gross rent multiplier
of 10. In translating this into a gross capitalization rate,
the appraiser must take the recipreocal of the multiple, thus

producing a rate of 10%.
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There is a divisicn of opinicn among Calffornia practi-
tioners as to whether this appraisal technique is pronerly
admissible evidence under Evid C 5818, which indicates that
the valuation witness may use only the renial derived from
comparable properties tc determine the reascnable net rental
value attributable tc the property under condemnation. The
gross rent multiplier reguires that the actual gross rent be
used. The collateral factors involved in comparable rentals
are far more comnlex than in comparable sales and add signi-
ficantly tc the problem. For instance, consideration must be
given to whether the utilities are paid within the rental
payment or are assumed by the lessee, whe pays the taxes,

insurance, maintenance costs, etc. % Nichols, The Law of Eminent

Domain §19.21[1] (rev. 3d ed, 1969). Pnalternative approach
which may relieve scme of these shortcomings is the "Net
Income Multiplier."

While Pecople v. Covich (1968) 260 CAR2d 663, 666, cites

with apprcval what is termed the "gress multirlier" approach
under the income methcd of appraising pronerty, the phrase
appears as the egquivalent of the building residual approach

rather than the "gross rent multiplier.”
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Comments re Chapter Nine - Pdmissibilitv of FEvidence of Ccsts
of Reprcducticn

The statutory definition of the cost approach in Evid C
§820 uses both the terms "replacing"and "reproducing." Although
these terms have sometimes been used interchangeablv by the courts

{see, e.g., People v, Hayward Bldg. Materials Co. (1963) 213

Ca2d 457, 460), they are not synonymous in an appraisal con-
text. See American Institute of Real Estate Pppraisers, The

Appraisal of Real Estate 180 (5th ed, 1%67). “"Peproducing” is

there used as meaning duplication of the improvement with one

of identical or highly similar material. "Peplacing," on the
other hand, is used as meaning the substitution for the improve-
ment of another one having the same functional utilitv.

The replacement approach is more appropriate for the valua-
tion of old buildings that have suffered a great deal of
functicnal obsolescence, or where the materials used in the
old building are nc longer economically available. On the
other hand, the reproduction technicgue is particularly adapt-
able to newer buildings, as well as special, single purpose
buildings. The reproduction technique has considerable appeal
to both courts and juries, because it is easier to understand
than the more abstract replacement approach. Implicit in the
replacemrent theorv is a standard of functional eguivalence
and substantial similarity to the existing improvement. The
replacement approach has limited appeal to most litigants be-

cause, in order toc demonstrate that the replacement structure

25



meets such a standard mav require architectural evidence, the

cost of which is often prohibitive. There are neither statu-

tory nor judicial guidelines in California as to the admissi-

bility of this type of evidence.
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Comments re Chapter Ten - Pdmissibility of Evidence of the
Bffect of the Pronosed Improvement

l. Enhancement

The study at page 48 provides a good example of increment
in value received by 3 parcels because of the projected public
improvement.

The example states that parcels 2, B and C are in an
area where a public project mav be located; because of the
impending project all the properties increase in value. Sub-
sequently, the bhoundaries of the project are determined and
only parcel A is to be taken. What the study attempts to
explore is the enhancement situation recently discussed by

the California Supreme Court in Merced Irr. Dist. V.

Woolstenhulme (1971) 4 €3d 478.

The rule of VWoolstenhulme is:

During that period vhen it was not likely
that his land would be condemned, the fair
market value of the property may have
appreciated because of anticipation that
the land would partake in the advantages
of the proposed project. The owner would
be entitled te such increase in value.

On the other hand, once it becomes reason-
ably foreseeable that the land is likely
to be condemned for the improvement,
"project enhancement," for all practical
purposes, ceases,

4 C3d at 4%7.

2. Blight

Atchinson T. & §. F. Ry. v. Southern Pac. Co. (1936) 13

CAa2d 505, 518, first asked the question, "If the benefitsg may

not be considered, why consider the detriment?" The rule
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flowing from this case is that ii is improper to attempt to
show that the proposed improvement depressed the value of

subject property. Community Redevelopment Agency v. Henderson

{1967) 251 cazd 336, 343; Qakland v. Partridge (1963) 214 CA2d

196, 203. But other opinions bave not followed this rule.

People v, Lillard {1°63) 219 cA2d 368, 377; Buena Park School

Dist. V. Metrim Corp. (1959) 176 Cr2d 255, 258.

The landmark case of Merced Irr. Dist. v. Woolstenhulme

(1971) 4 C3d 478, 483 n.l, has not resolved this dispute over
blight. The court explicitly declared that it was not addres-
sing itself to whether project blight is to be taken into
consideration in computing just compensation. "[Aldditional
complexities involved in the 'blight' situation" prompted the
court to await a case presenting the matter directly. Implicit
in this thinking is the view that rules different than those
for project enhancement should be applied to project blight,
Several commentators have also urged this distinction. See

Anderson, Consequences of Znticipated Fminent Domain Proceedings--

Is Loss of Value a Factor?, 5 Santa Clara Lawyer 35 (1964);

Webber, The Lost Identity of Blight 45 Cal SBJ 492 (1970): and

Comment, Recoverv for Enhancement and Blight in California,

20 Hastings LJ 622, 645 (1769).

It seems probable, because of the slowness of the legis-
lature to respond and the anticipation of the California
Supreme Court, that case law will make the first attempt to

establish rules regarding blight impact.
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Nonetheless, legislation is in order to r=move any ad-
verse project impact from inclusion in the valuation process
in eminent domain. WNeither Evid C §814.5 nor CCP §1243.1 are

sufficient to resolve the issues presented bv project blight.
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Comments re Chapter Eleven - I’dmissibility of Evidence of
Sentimental Value

The study points out on page 51 that California's Evid
C §814 defines value in accordance with the hypothetical
willing buyer-willing seller concept. Sentimental value is

not considered in the valuation of real property.
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Comments re Chapter Twelve - Rdmissibility of Evidence Regarding
Highest and Best Use

The Heilbron standard for just compensation requires exam-

ination of the highest and best use to which the property under

condemnation can be put. Value is based upon thc most advan-
tagecus and profitable use to which the property is adaptable,
taking into consideration the present and reasonably foreseeable
future, business conditions and wants of the surrounding com-

munity. See Los Angeles v. Hughes (1927) 202 C 731,

This entire area iz governed by case law. Two subjects--
feasibility studies and interim value--are commented upon here.
l. Feasibility Studies

Maps, diagrams or illustrations of proposed uses showing
physical feasibility may be admissible under certain circum-
stances to show that a particular proposed use is probable,
and thus represents the highest and best use. To make a
feasibility study admissible, the prospect of the use which
the study supports must be in dispute; it is never admissible
simply as a measure of value itself or to enhance damages.

People v. Chevalier (1959) 52 C2d4 2995, 309: Pecple v, Alexander

{(1963) 212 ca2d 84, 93. Architectural and engineering studies

may also be permitted. Los Angeles v. Cole (1946) 28 C2d 509,

51¢. On the cother hand, evidence relating to specific schemes
of development are ganerally rejected by the courts. The
“frustration of a specific plan of development” is not a
valid basis for a claim of the propertv's highest and best

use. People v, Princess Park Estates, Inc. (1%6%) 270 Caz2d
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876, 884,
I more difficult questicn is the admissibility of economic

feasibility studies. People v. Flintkote Cc. (1968) 264 CA2d

97, 102, approved the introduction of an economic study to
show the profitable adaptability of subject property to a
particular type of mining operation. The opinion relied on

the test enunciated in People v. Ocean Shore R. R. (1948) 32

C2d 406, 426: "where it is not shown that a suggested use wonld
be profitable, or where it appears that the operations cannot
be carried on except at a lgss, the prospect of use for such

a purpose is not a proper element of value." It is improper

to put a hvpothetical dollar value on land for a specific pur-
pose, ‘even though evidence regarding the adaptability of that

land for that purpose may be proper, People v. Princess Park

Estates, Inc., gupra; San Bernardino Flood Control Dist. v.

Sweet (1967} 255 CA2d 889; FPeople v, Johnson (1%62) 203 CAzd

712.
2, Interim Value

The stﬁdy makes no comment regarding the question of in-
terim value. It should be considered as a sub~area of the
highest and best use concept.

Interim income is sometimes referred to as carrier value
because it permits a developer to pay his holding costs (e.g.,
taxes, purchase-loan, interest) during the periocd of transition

from present use to a higher use. See People v. Covich (1968)

260 CA2d 663, where interim value was approved as to the
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acquisition of property improved with two old rouses on showing
of probability of rezoning for apartments or a motel complex.
The condemnee's experts agreed that present zoning would per-
mit high~rise apartment huildings or hotel-motel complexes as
the highest and best use of the property. But because the
neighborhood was in transition from the present use to other
uses, thev projected (considering such factors as financing,
obtaining clients) that the present usc would continue fer an
interim period of three years. The value of the raw land as
of the projected termination date of the present use was adjusted
into a present value (by discounting} and then added to the net
income flowing from the present use, capitalized over the trans-
itional pericd.

The interim value adds an increment of value to the pro-
perty over and abcve an otherwise comparable parcel of land
that is not capable of interim preductivity. See Sando,

Theories of Valuation for Interim Use, 32 2ppraisal J 29, 31

(1964).
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Comments re Chapter Thirteen - Admissibility of Photographs
or Other Visual Aids

Appraisers often use exhibits called "sales maps" to
illustrate their testimony regarding comparable sales. As
information about the prices for which comnarable properties
have been sold is received in evidence, the pertinent date
(usually date of sale and unit value) is written on the map.
Trial courts sometimes regard these maps as cumulative evidence.
Evid C §352. 1If they arc admitted,; they can assist the jury
in recalling highlights of the testimony during deliberations.

2 model, though constructed to scale, may be misleading

because of its very small size. San Mateo v. Christen (1937)

22 CA2d 375. 1In Pleasant Hill v. First Baptist Church (1969)

1 CA2d 384, the use of a plan and model portraving the poten-
tial utilization of the subject property fer church purposes
was permitted.

In People v. Murata (1558) 161 cA2d 369, 377, refusal to

admit photographs showing drainage problems caused by the
construction of the project was held to be prejudicial error.
Photographs are also admissible to show the conditicns in the

area surrounding the subject property. Montery v. Hansen {1963)

214 ca2d 794, 798,
Photographs may alsc serve as the basis for actual tesgti-

mony. In People v. Donovan (1964) 231 CA2d4 345, an expert

witness, who had only seen pictures ~f improvements that had been
removed before his employment, was permitted to state his opinion

cf value as tc those improvements.
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Comments re Chapter Fourteen -~ Other Issues Relating to
Admissibilitv

The study here makes a quick review of miscellaneous
issues, which include among others: revenue stamps (now
authorized collectible by counties within the State under
Rev & T C §§11901-11934) are often excluded as indications
of value; building Code violations may have a bearing on

market value [see La Mesa v. Tweed & Gambrell Mill (1956)

146 Cr2d 762, regarding effect of a"liguidation of non-
conforming use” zoning ordinance upcon subject propertv];
appraisals not introduced in evidence: right-of-way agents
statements as to value; and business records and other docu-

ments {see Santa Barbara v. Petras (1971) 21 cA2d4 506, which

allowed recovery for improvements made after service of
summons but in compliance with a pre-existing contractural
obligation in a lease].

None of the above or other points mentioned in the
chapter were commented upon by those responding to the
Commission's guestionnaire. It would appear that case law
provides adequate rules of admissibility for such evidence.

However, Attorney Richard Franck of Los Angeles in his
response to the guestionnaire complains that "the consequences
of an appraiser relving upon inadmissible matters, or con-
sidering same in his reasonsg for his opinion," are most un-
certain.” Courts sometimes strike impreper factors, but

let stand an opinion based upon these factors Pcople v. Eggert
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(196c) 2 CA3d 395.

The reason for such a result mav be that reasons 4o not
have independent probative value. Put some responses to the
guestionnaire offer another reason: The courts do not have an

adequate understanding of the rules of eminent domain evidence,
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Conclusicn

The above comments are designed to provide a review of
areas of eminent domein evidentiarv law vhich have been the
subject cof controversy.

The soluticon is not simply a2 matter of cndifying more
rules. In fact, Attornev Richard Desmond nof Sacramento has
suggested:

The major deficiency is that for some reason
they attempt to rewrite the Evidence Code for

a particular species of cases. I fegl that

the general rules of evidence are adeoguate and
that if applied in the same manner and with

the same degree of liberality in a condemnation
suit as in anv cther case, with the attempts

to place tech:i.ical restrictions upon the evi-
dence, with reasonable limitations placed upon
the Court tc limit the sconeg of the inguiry,
that vou will find that condemnation suits
would be far less complicated and tried mucgh
more rapidlv. 2 Court recently had the pleasant
experience of throwing out all of the technical
rules and pretrial procedure in treating the
case like a simple, crdina:;, every-day lawsuit.
It was tried swiftlv, there were no delays, the
jury was never excused and the result was just
although I feel a little low. There is no
reason to make an eminent domain suit compli-
cated.

This consultant does not agree that general rules of evi-
dencg are sufficient to deal with the problems presented by a
condemnation trial. The trial itself is almost exclusively a
matter of expert testimony. 2And, although it may not be the
"supercharged psychcdrama" described in the dissent of Justice

Friedman in State v. Wherity (196%) 275 cazd 241, 252, it

involves the admission of avpraisal testimeny which deces not
constitute precise scientific date and can be difficult to

understand.
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Many responses to the Commission's questionnaire either
stated that the eminent domain rules of evidence found in the
Code were satisfactory or offered no criticism of the rules,

The difficulty is in determining whether more
rules should be enacted or the statutes should remain general,
allowing case law to apply these rules to the numerous appraisal
theories that are offered as opinicn evidence in eminent domain
trials.

This consultant favors general statutory condemnation
evidentiary rules of the type presently on the bcoks. Such
a positicn, rather than minimizing judicial responsibility,
places a greater burden on the trial judge. »2MAs stated in

Sacramento Drainage Dist. V. Reed (19€63) 215 CA2d 60, 69: "To

say that only the witness' valuation opinion has probative
value, that his reasons have none, ignores reality. His reasons
may influence the verdict more than his figures. To say that
all objections to his reasons go to weight, nct admissibility,
is to minimize judicial responsibility for limiting the permis-

sible arena in condemnation trials. The responsibility for

defining the extent of compensable rights is that of the courts."

(Emphasis added.)

The major areas recommended for roessible codification or
amendment are: Admissibility of coffers when there is no re-
cent market activity in the area; defining standards for
admissibility of replacement cost approach; specifving Evid C

§822(d) does not prohibit adjustment of factors of comparability;
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and establishing rules to remove the effect of project

blight from condemnation valuation process.
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FOREWORD

By Swp
Highway Research Board

In the acquisition of land for highway tights-of-way, difficutt problems of com-
pensability- and valuation continge to plague courts, highway administrators, and
appraisers. Diversity of standards and rules between States and within States is a
source of confusion, inefliciency, hardship, and expense. The rules relating to com-
pensability and valuation are only partly sketched by legislation and administration
interpretation; court decisions continue to play an important role, and case law

State 1o State are identified and analyzed. The cause and extent of diversity are
determined and the connection between evidentiary law and the ‘legal rules, and
standards of compensability and valuation, is examined. “The reasons the courts
give as bases for their decisions to admit or exclude various types of evidence are
set forth and described. .

The researcher studied a sampling of reported highway condemnation cases
involving evidentiary problcms for 25 States covering a 16-year period, Cases of
particular interest are cited 1o support the discussions about the specific rules of
admissibility of various types of evidence. _

" Highway attorneys will find that this study of the law of valuation evidence is
a practical aid in Preparing for condemnation cases. T he appraiser may find that
the information presented in this report will be usefuf in his day-to-day appraisal
operation for determining the factors that will be acceptable in court in preparing
his estimate of the real estate value of condemned property,
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SUMMARY

RULES OF COMPENSABILITY AND
VALUATION EVIDENCE FOR
HIGHWAY LAND ACQUISITION

This st'.nd_jr of evidence had three main objectives; (1) to describe the present law
of evidence in highway condemnation trials; (2) to identify and analyze the
divergencies which appear in the law from state to state; and (3) to make sugges-

" tions for improving and standardizing the rules of evidence.

Two basic policy considerations underiic sound :hmkmg about the law of
evidence in condemuation trials:

1. Rules of evidence in jury trials have traditionally been fashioned by bai-
ancing relevancy against the auxiliary policy of expediency. The auxiliary probative

_ policy would exclude evidence that tends to introduce an undue number of collateral

issues, or takes an undue amount of time to present, or appears 10 be too untrust-
worthy, even though the evidence may bc relevant in some degree. The conflict
between the policies of relevancy and expednency explains some of the divergent
rules that appear when the states are considered as a whole. Recommendations made
in this report generally tend to favor relevancy over cxpedlcncy but certainly much
discretion must be left to the trial court.

. 2. Fashioning the rules of evidence for condemnation trials requires a decision
as to the proper delineation of the respective spheres of influence of the experts and
the jury, so the crucial question becomes: How much trust do we want to place
in the experts as compared with the jury? If we can assume that expert and reliabie
witnesses are available to prove value, then perhaps we can eliminate much “in-
dependent” evidence from consideration and to that extent reduce the number of
evidentiary problems arising. It has been assumed in this study that we are dealing
with jury trials rather than trial before some other tribunal.

Because proof of value in condemnation cases usually is accomplished through
testimony of valuation witnesses, the competency of witnesses to testify to the value
of the property was an issue in a substantial number of the cases reviewed. As a
general rule the competency of a witness is a preliminary question for the trial
court and is largely within the trial court’s discretion. Nevertheless, some differences
appear among the various states concerning the qualifications a witness must possess
in order to be considered competent to express an opinion relative to value.,

The shortage of well-trained appraisers and the general lack of standards of
qualification in the appraisal field make it seem not desirable at present 1o attempt
to define by legislative fiat who may testify to the value of property and who may
not. Wide -discretion must coatinue 1o vest in the trial judge. Nevertheless, some
clarifications can be made, as illustrated by recent California and Pennsylvania
legislation.

It is common practice for the jury to view the premises that are the subject of

litigation. At least three aspects of the jury’s view have been involved in litigation:



(1) the circumstances, if any, for the partics to have a right to a jury view of the
property, (2) the proper procedure to be followed 1f a2 view s held; (3) the
effect of such a view on the jury’s discretion in making its value determinations.

Statutory provisions are faitly common with respect to the right 1o jury view.
Most of them accept the common-law position that the right to jury view rests within
the sound discretion of the trial court. This would seem to be the best position.
Most statutes dealing with jury view regulate some aspects of the manner of
conducting the view, but many could be more complete.

The evidential effect of a jury view differs from state to state, in that courts of
some states consider that the view constitutes cvidence, whereas courts of other
states consider that the sole purpose of the view is to enable the jury to better under-
stand the evidence presented at the trial. What effect to give to a jury view is basi-
cally a policy guestion—How much freedom should be accorded members of the
jury to exercise their own common sense in arriving at a verdict, or should they be
bound by the opinions of experts?——for the crucial test of the evidential effect of a
jury view is: Will it support a verdict that is cutside the range of the testimony pre-
sented at the trial? '

Courts generally recognize 1hat evidence of the prices paid for comparable
parcels of land on recent voluntary sales is often the best available evidence of the
market value of the subject parcel. Such evidence is therefore admitted on direct
examination as well as on cross-examination, afthough at one time some courts
limited the admission of such evidence to cross-examination because of the fear
that too many collatera! issues (¢.g., comparability of parcel, voluntariness of sale)
would be raised if the evidence were to be admitted on direct examination.

Another problem that arises, and one to which most courts do not appear to
have given adequate attention, is whether the evidence of comparable sales is sought
to be used as independent evidence of the market value of the subject parcel or
whether it is sought to be used in support of the opinion of a valuation withiess. If the
opinion is being used only for the latter purpose, there should be less concern with
questions of comparability, voluntariness, hearsay, and the like than if such evi-
dence is being introduced as independent evidence and the jury is being given a
free hand to arrive at its own conclusions of value.

Courts generally have maintained flexibility regarding such issues as the simi-
larity of the comparable parcel and subjéct parcel, the proximity in time of the
comparable sale to the date of valuation of the subject parcel, and the voluntariness
of the sale of the comparable parcel, Only with regard to sales to persons possessing
condemnation powers does there appear 1o have been a departure from this flexi-
bility. The majority of courts do not permit such evidence to be admitted; a
minority will admit the evidence if a proper foundation showing voluntariness has
been laid. The flexibility shown by the minority would seem preferable to the rigid
majority rule, particularly in situations with a dearth of other good comparables,

Tt appears to be the universal rule that the purchase price paid by the owner
for the property in question is admissible on direct examination as evidence of
market value, if the sale was bona fide, voluntary, and recent, and neither economic
nor physical conditions have materially changed from the date of sale. Courts
appear to have been very lenient in admisting prior sales prices. The distinction
between independent evidence of value and evidence introduced merely to support
a witness® opinion of value should be relevant to this as well as to other market
data introduced in evidence. ,

Offers to selk and offers to buy are often useful indicators of a property’s
value, yet the great majority of courts exclude evidence of offers except as admis-



sns agaiost interest. The reasons appear to be the case of fabrication of such
evidence and the extent of collateral inquiry that would be necessary to determine
whether the offer is an accurate indication of market value. .

Despite the argumenis that can be made against permitting offering prices to
be used as evidence, a rule that flatly prohibits admission of such evidence would
seem undesirable. There may be cases where an offer is about the best available
evidence of market value, and it would seem that the evidence should be admissible,
at lcast to support the opinion of a valuation witness and particularly if a proper
foundaticn supparting the offer’s reliability is first laid.

As a general rule, valuations made for noncondemnation purposes, such as
tax assessments, are exciuded from evidence in condemnation trials. Statutes in
some states permit limited use of such evidence, and some courts allow the evidence
to be used as an admission against interest. In theory, if noncondemnation ap-
praisals have been made by competent analysts, with the same definition of value
as employed in the condemnation case and following valid and accepted methods,
there is no reason for excluding the evidence. However, this seldom appears to be
the case, and the reluctance to admit such evidence therefore seems warranted.

Confusion in the law relating to admissibitity of evidence of income from the
property being condemned appears to be due in part to the variety of purposes for
offering such evidence. In some cases the evidence is introduced Lo support a
valuation witness’ opinion as to the market value of the preperty determined from
the capitalization-of-income approach to valuation. In other cases, however, the
objective appears to be to use the evidence as direct evidence for the jury to draw its
own inferences of value from; or to show the suitability of the property for a
particular use; or even to prove loss of income as an item of consequential damage,
and claim compensation for it. Legislative action may be necessary 1o clarify the
law in this area. KHiustrations of possible clarifications are afforded by the new
California law that, among other things, makes clear that the value of property may
be proved only by opinion evidence.

The highway condemnation cases reviewed seem to state two dificrent rules
on admissibility of evidence of cost of reproduction: (1) in one group of states
such evidence is not admissible if there is other evidence of market value in the
case, unless it is the best evidence available under the circumstances; ( 2} in a second
group of states, evidence of reproduction cost is admissible in all instances as one
of the factors bearing on market vatue of the property. The courts. which have
been wary of the Cost Approach, seem to have taken the better position. However,
the Cost Approach may have wility in placing a value on special use properties
not normally bought and sold in the market.

Advance public knowledge of a proposed project may have an effect by way
of either enhancement or depreciation on the value uf the property that subse-
Quently may be taken for that project. Whether evidence of such enhancement or
depreciation is admissible therefore becomes an issue in some cases. but the under-
lying issue is one of compensability or valuation. As a general rule, the owner
should receive compensation based on the value of his property at the official
appraisal date without diminution or increase by reason of the general knowledge of
the improvement project,

Evidence of sentimental value or other special value 1o the owner. like evidence
of the effect of advance public knowledpe of condemnation, raises a basic Guestion
of compensability or valuation rather than evidence. Evidence of sentimental value
is excluded because market value, not value ta the owner, provides the proper basis
for measuring just compensation.



As a general rule, property is valued according to its “highest and best use™
or some similarly worded formuta. Related evidential problems generally can be
divided into four categorics: (1} the effect of the present use of the property; (2}
the owner's intended use of the property, (3} the effect of zoning: and (4) the
suitability of the property for residentiai subivision development. The general rule
with regard to admissibility of evidence of highest and best use does not appear t0
be in dispute; rather, the difficulties arise in the application of the rule.

In order to warrant admission of testimony on the valuc of the property for
purposes other than ity present use, it must first be shown: that the property is
adaptable to the other use; that it is reasonably probable that it will be put to the
other use within the immediate future, or within a reasonable time; and that the
market value of the land has been enhanced by the other use it is adaptable for.

In general, the courts’ handling of problems relative to highest and best use
appears to have been consistent with sound appraisal theory and practice, except
that thcy may have been somewhat too restrictive in their handling of evidence that
properly presently used for agricultural purposes is suitable for residential sub-
division development. Investors in real estate of this type start their calculations of
present value with the expected future prices of lots to be marketed, and such
evidence therefore should be relevant to a determination of present value and ad-
missible in evidence if it is well supported by market analysis and used in connection
with estimates of production costs and the risk and cost of waiting,

Properly verified maps, plats, and photographs that are relevant to the issue of
determining just compensation on the date of valuation are admissible in eminent
domain proceedings at the trial court’s discretion. Photographs need not be taken
on the date of valuation to be relevant to the issue of measuring just compensation.
A photograph may be admitted as evidence of a condition, whereas maps and plats
are admitted only to illustrate the witness’ testimony relative to that condition.

.

CHAFIER OME

INTRODUCTION AND RESEARCH APPROACH

Implementation of the fed¢rat plan for an Interstate System
of controlled-access highways has greatly increased the im-
pact of the power of eminent domain on landowners. With
increased frequency of condernnation proceedings has
come increased concern with the fairness of the proceed-
inps to both landowners and the condemning authorifies.
It has been commonly suspecied that diversity among the
states of legal standards and rules of compensability, valua-
tion, and evidence has caused confusion, inefficiency. hard-
ship. and ¢xpense in the process of public acguisibon of
land. :

The rescarch reported herein deals with the various rules

V8¢ WidnaH, Needed: A Beisr Compenzation Basis, 17 Vi, L.
Weexey Dreva Comp. 77 (1966); Spies, Police Fower Reguiution or
Compersaied Taking, 17 Va. L. WEELY Dicta CoMp. B9 (1966},

pertaining to evidence in condemnation proceedings. More
particularly, the report is concerned with problems asso-
ciated with proving the value of the property taken or
damaged, this being the principal issue in most condemna-
tion trials. A large portion of the discussion therefore deals
with problems of admissibility of evidence to prove vaiue,
but consideration is alse given o problems pertaining to the
competency or qualifications of opinion wilnesses to testify
and to problems pertaining 1o the rights 1o a jury view of
the premises and its effect.

One objective of this report is to describe the present Taw
of evidence applicable to highway eminent domain pro-
ceedings. A sampling of reported highway condemnation
cuses involving evidentiary problems decided in 25 states -
during 2 lé6-year period from 1946 through 1961 was



studied.® Cases of particolar intercst from other stafes
were added to the sample, Authoritative legal treatises also
were examined, in some instances, to provide depth and
offer the reader a better understanding of specific rules of
evidence. While the description of the law of evidence pre-
sented here is not intended 10 be a treatise on the law of
evidence in condemnation proceedings, it is believed that a
sufficient number of cases was examined for the report 1o

present a composile picture of the siate of the law of evi-

dence in eminent domain proceedings for the .5 as a
whole, The picture was rounded om by inclusion of rele-
vant statulory provisions. With the exception of legistation
in California* and in Pennsylvania,® which spell out in
some detail the type of cvidence that may be introduced,
there are relatively few statutory provisions dealing with
evidence in eminent domain proceedings. The pertinent
statutes are cellected in the appendix of this report,

A sceond objective of the report is to identify and ana-
lyze the state-to-stale divergencies that appear in the Jaw
of evidence. A critical analysis is made to determine the
cause and extent of diversity and to pinpoint, if possible,
the connections between evidentiary iaw and the legat rules
and standards of compensability and valuation. The rea-
sons the courts give as a basis for their decisions to admit

* These siates ore: Alabama, Arizona, Arkarsas, Californis, Colorado,
Conaccticut, Deluware, Floride, Gueorgla, [linois, Indiana, [ows, Maine,
Maryiand, Massachusetts, Minnesots, MNebraskz, New Hampehire, Notth
Carollna, North Dakows, Rhode Island, Verment, Virginis, Wisconsin,
and Wyoming.

1 The sampling of cAses was drawn from the study of highway con-
dempation problems made by Professor Orrin L. Hehitad of The Uni-
rersity of Wisconsin Law Schocl under Comtract No. CPR 11-8002 be-
tween The University of Wiscomin and the Bureau of Public Roads,
U. 5. Dep't Commerce.

SCar, EvirEnce Cobe §8 810-822 (West 1986), in the Appendix of
1his report,
EPa. STAT. ANN. tt 26, §§ 1-701 1o <706 (Supp. 1967), in the Appen-
dix of this report, .

or exclude various types of evidence ure set forth and
described. When appropriate, comments and criticisms are
made with respect to such reasons.

The third objective is to make suggestions for impmving
and standardizing the rules of evidence while at the same
lime heing cognizant of the fact that the rufes of evidence
are effected by the rules of compensability snd the rules of
valuation. It may alse be pertinent at times to inguire
whether the converse is true. For example, are there in-
stances where some item of damage is held 0 be non-
compensable because proof of damage or of value is con-
sidered oo difficult? Or, aré there instances where the roles
of evidence prevent appraisers from giving relevant testi-
mony, which by good appraisal standards showld be given,
to properly mcasure the value sought 10 be measured?

It should perhaps be noied thal the rules of evidence
described in this report are those applicable in full-scale
jury trials. Many condemnation trials take place before
administrative or guasi-judicial bodies, usuzlly called com-
missioners or viewers, but the exclusionary rules we are
concerned with in this report are not likely to be applied
with the same strictiess as in jury trials, if in fact they are
applied at all. Thus, for cxample, the Wisconsin statutes
admonish the condemnation commissioners to “admit all
testimony having reasonable probative value” and to ex-
ciude only “immaterial, irrelevant and unduly repetitious
testimony.” * And the Peonsylvania statutes state that “the
viewers may hear such testimony, receive such evidence
and make such independent investigations as they deem
appropriate, without being bound by formal rules of
evidence.™ "

* Wis. STaT. § 32.08{6){a) (I965). In the Appendix of this report,
TP STAT. ANN, tit, 26, §1-70) {Supp. 1947, in the Appendic of
this report. :

CHARTER TWO

QUALIFICATIONS OF WITNESSES GIVING OPINION EVIDENCE

The principal issue in most condemnation trials is proof of
the value of the property tzken and, in the case of a partial
taking, proof of the extent of depreciation in the value of
the remainder property. Proof of such values generally is
accomplished through opinion testimony of persons who
usually must possess certain qualifications of expertise.
knowledge, or experience. Therefore, in each case it be-
comes necessary to determine whether the witnesses prof.
fered by the parties are qualificd to testily as to their
opinion of the value of the properties involved.

Such issues arose with some frequency in the sample of
cases studied, and are discussed in some detzil in the follow-
ing. The issues can be divided into two broad categories:

(1} Whether certain persons (c.g., real cstate salesmen,
owners, valuation commissioners) possess the necessary
training or experience to gualify them to testify as to their
opinions of value, and, assuming the first hurdle is passed,
{2) Whether the use of ertoneous theories or the reliance
ofi hearsay will dsqualily them from testifying.

OPINIONS OF REAL ESTATE SALESMEN OR
APPRAISERS

There secms (¢ be less guestion sbout the gualifications of
real cstale salesmen or appraisers than of others, Neverthe-
less, problems have arisen.” In iwo Wisconsin cases the



landowners unsuccessfully challenged the compelency of
the condemnors’ witnesses to testify, on the ground that
they were biased.” Bixs in one cave was based on the fact
that the two appraisers testifying for the county had pre-
viously done a great deal of presumably profitable appraisal
work for it.”" Noting that nothing appearcd in the record
thut would destroy the witnesses' credibility as & matter of
law, the court held their testimony hud heen properly ad-
mitied ' The verdict in the ather case was held 1o be sup-
ported by credible and competent evidence even though the
value testimony supporiing such a verdict was given by an
employee of the state.” Jurors are the judge of a witness’
credibility and determine the weight to be given his testi-
mony.’" In the latter case the jury knew the condemnor's
witness was a state employee and so could determine
whether his position affected the testimony, and if so, the
exlent to which @ did."”

A case in Maryland '* and another in North Dakota ¢
dealt directly with the qualifications of expert witnesses
permitied 1o testify as to their opinion of value. Both states
appear 1o foliow the rule that only witnesses qualified as
eXperts may express an opinion regarding the value of the
subject property.'” Not sustained in the North Dakota case
was a contention that the trial judge erred in admitting the
testimony of rthe State Highway Department's appraiser
relative 1o the cost of building a new access road; the con-
tention was made on the ground that the foundation did
not establish sufficient qualifications of the witness to per-
mit him to express an expert opinion.™ The question of
whether a witness is qualified 10 give expert testimony is
largely within the discretion of the trial judge.’ Under the
facts of the case, the appellate court felt that the foundation

* Shelby County v. Baker, 26% Ala. 111, 10 So. 3¢ % (1959); Hot
Spring County v. Prickew, 239 Ark. 941, 319 $.W.1d 211 (1959} Srate
Roads Comm'n v. Novosel, 303 Md, 619, 102 424 563 {1954); Lustine v,
State Roade Comm'n, 221 Md. 322, 157 A.2d 456 (1960): Muxi v. Com-
monwealth, 335 Mass. 100, 138 N.E2d 578 (1936); Newton Girl Scout
Council v. Mussschumetis Turnpike Authority, 335 Mass. 1589, 138 N.E.2d
M8 (1958}, Boylan v. Bd. of Counly Comm’r of Coss County. 108
NW.24 329 (N.D. I1960); Smuda v. Milwagkee County, 3 Wis. 2d 471,
89 N.W.2d 16 (1958); Buch v. State Highway Comm'n, 15 Wis. 2d
10, 112 NW 2d 138 (1951,

*Smuda v, Milwauker County, 3 Wis. 24 473, 47576, 89 N.W .24 186,
187 ((958); Buch v. State Highwuy Comm'n, 15 Wi 2d 140, 142, 112
N.W.2d 129, 130-31 (1961).

" Smudz v. Milwavkee County, 3 Wiy 2d, 475, 475-76, 69 WN.W.2d
185, 187 (1958},

Hid at 476, B% NW.Id at 187, The court was aoy persuaded 1hat the
juty was not motivaied by pansion and prejudics.

"W Buch v. Saic Highway Comm'n, 15 Wit. 24 140, 42, 112 N.W 2
129, 130-31 {1961). f

*Smuda v. Milwaukee County, 3 Wis, 2d 473, 476, ¥8 N.W.2d¢ 186,
187 (1958); Buch v. Siate Highway Comm'n, 142, 112 MW 130 (19413

Y Buch v, Staic Highway Comm'n. 15 Wis. Id 540, 142, 112 N.W.2d
129, 130~131 (1961). The Jury conld alse do the same for the Iestimony
pives by ome of the landowner's principal vaiue withesses. who was a
brother of the iandowner's attorney,

# State Roads Comm™s v, Novosel, 203 Md. 619, 102 A.2d %63 (1954},

* Boylan v. Bd. of County Comm'es of Cass Coonty, 105 N.ow.ld 32¢
[N.D. 1960).

"' See State Roads Comm'n v. Novosel, 203 Md. 619, £25-27, W2 A2d
561, 566 (19%4); Turner v. State Roads Comm'n, 213 Md. A28, 413-34,
132 A2d 458, 457-5B (1957): Lustine v, Staie Roads Comm'n, 221 Md.
323, 328-29, 15T A2d 456, 43960 {1960): City of Bismarck v. Casey,
T ND. 295, 298-29%, 43 N.W.2d 373, 2115 {19503: Boylon v, Bd. of
County Comm'ts of Cass County, (05 N.W.Id 339, 33-31 (N 15883,

" Boylan v. Bd. of Couny Comm'rs of Cass County, 10§ N.W.2¢ e,
330-31 (N.D. 19663, The cnst of vonsirucling & new rosd from 1ihe tand-
owner's facm buildings to un nteechange in order to provide him access (o
(e interstave highway, for which « portion of bis farm hed been laken,
was conceded 1o be an clement of the landowner's damages.

W ld. See also City of Bismarck v. Cosey, 77 N.D. 295, 295, 41 N.W.2d
172, 335 {1950},

had established sufficient expertise on the part of the wit-
ness (o hring the trial court's ruling, which allowed him to
testily to an opinion, well within the limits of the judge's
discretion.  In laying the foundation. the condemnor es.
tablished that the witness had passed an examination given
o candidates for o degree in engineering, that he was a
menmber of the North Dakota Society of Professional Engi-
neers, and that in his employment he had computed the cost
of similar roads,

In the Maryland case a real estate expert was held to
have been properly permiited 1o testify as to the cost of
excavating the earth necessary to make the remaining land
avatlable lor use after the taking, even though the wirness
did not possess expert knowledge relative to the cost of land
excavation.*' According to the court, it was perfectly com-
petent for him, as a real estate expert, to recognize what
appeared to him 10 be a possible defecr in the property and,
after informing himself by inquiry as to the cost of remedy-
ing this condition, to make suitable allowance in compuiing
the value of the property.’* An expert may be one trained
in assembling and evaluating information in allied fields but
lacking the same firsthand knowledge that he possesses in
his own speciaity.?* Therefore, according 10 the court,
everything that the witness did here was well within his
area of expertness

Conitrast the foregoing case with another Maryland case
where the trial court was heid to have properly excluded
the testimony of the landowner's witness regarding the
value and extent of sand and gravel deposits on the prop-
erty when such a witness had failed to qualify as an expert
on sand and gravel deposits.®* According to the appellate
court, the witness, an expert real estate appraiser, was not
quatified to testify as to the amount of sand and gravel
deposits on the land taken because the landowner had been
given the opportunify to qualify the witness as an expert
on sand and gravel deposits. bt had dectined to do so, and
the witness himself had testificd that he had not made any
test borings to ascertain personally the amount of sand and
gravel deposits.®® Other Maryland cases have held that
witnesses giving opinion testimony must qualify as experts
in fand appraisal.®* Consequently, an opinion witness not
only must be an expert bur also must possess expert kpowl-
edge about the particular property on which he is giving
value testimony.*® )

The requirements relating to the knowledge of the local
conditions in the community that a witness must possess
as a prerequisite to qualifying as an expert are illustrated

" Boylan v. Board of County Comm'rs of Cass County, 105 N.W.2d
320, 331 (NI 1960).

T State Roads Comm’n v. Movesel, 303 Md. 626, 102 A.2d 566 {1954},
The quulifications of the lexpee's wilness as a real estare eXpert was no
chaltenged,

= fd.

® 13 al 626-17, 102 A2 ot 556,

Hido at 627, 102 A2d at S66. The condernmnos could have properly
chaltenged the figures given by the witness and offset theem by opposing
testimony .

= Lustine v. State Roads Comm'n, 277 Md. 122, 33-29, 15T A2d 456,
A59-460 (1960),

¥ Ser, a.p.. Stutc Roads Comem'n v. Novosel, 203 Md. 62621, 102 A.2d
566 (1954); Tumer v. State Roads Comm'n, 213 Md. 432-3%, 132 A.24
45658 (1957).

* See Lusting v. State Roads Comm'n. 221 Md. Y22, 326-20, 157 A2
ASH, 459-60 (1580).




in two Massachusetts cases.® In one case, which involved
the condemnation of predominantly business and industrial
land in Needham in conmection with the construction of a
limited-access highway in the Bosion area,™ the trial court
was heid to have erred in excluding the testimony of the
landowner's two qualified real estate appraisers simply be-
cause they had not boughr or sold property in the com-
munity during the previous two years.®! Both of the land-
owner's experl witnesses, in addition to the condemnor's
witness (who was permitted by the trial coust to testily
because he had recently bought and sold residential prop-
erty in Needbham}, were, according to the appellate court,
well qualified in general as appraisers of industrial, busi-
ness, and residential property through years of experience
in buying and selling real estate in and about the greater
Boston area and in appraising for courts and for other
purposes.*® lIn view of the experis’ general experience in
the character of the iand taken there were =, . . significant
similarities in the important qualifications of the three wit-
nesses and the differences are relatively unimportant.”
Therefore, the fact that the landowner's witnesses had not
taken pait in any sales of residential property in the area
was, under the circumstances, not a valid distinction be-
tween their qualifications and those of the condemnor's
witness.® In the valuation of business property adjacent
to a major highway, the supreme court noted that consider-
able experience with similar properties in other commuxni-
" ties would be at least as relevant as experience with dis-
similar properties in the local community.® The court
further noted that local conditions no Jonger have the con.
trolling significance that they had in the preautomobile era;
thus, there are often more occasions for employing & quali-
fied appraiser of wide experience than for relying only on
persons who have local experience. However, in sustaining
the landowner's contention, the court did recognize the rule
that in determining the qualifications of an offered expert
the tria! judge has a wide discretion, which is seldom dis
turbed, but noted that the trial court’s ruling in the present
case deprived the fandowner of the opportunity to have the
assistance of a rcasonably qualified appraiser in establish.

® Muri v. Commonwealth, 335 Muss. 101, 138 M.E2 518 1956},
MNewton Girl Scout Council v. Massachusetts Turnpike Authority, 33%
Mus. 139, 138 N.E.2d 76% {1956},

:szlud *. Commonwealth, 315 Mass, 101, (02, 138 N.E2d 570, $TA-7%
(1934),

=7, at 10406, 138 N_E.2d at $79-81.

WSer id. at 102-04, 138 N.E2d ai 579-R0. One of ihe landowner's
witnestes had appraised o substantial number of properties in Mesdham
during the past 1wo years, bul ltestificd that he had checked veal excate
salos and had become familiar with the seal estate market in (he area
in order 0 handie the sale of propertics listed with Bim near the prop-
enty in question. On the olher hand, the condemnor's withess, in widition
te making rmany appraisals, hud made purchases of resldential property
in the area,

®Jd. au 104, 138 N.E.24 at SK0,

S fd, st 105, 128 NLE.2d ut 58D.

- rd,

In valing propery of main highways which is avuitable for

13 and industrial purpokes, experience with propertics having
such availabilily on the same or zimitar weys in olher towns and
cilies, or however Iocated. would be ar least zs significans as
experience with local valuves. The value of a site soned for
industrizl or business use will menifestly be rolated substantially
to guch factors as lis fovation on or ncxr a highway or near (o
other irassportation facilities and reasonable sccessimlity o g
meirepolilan fenter and to residentizl communitics where ity em-
ployees may live. Local faclors such as the 1BX rave of course
ae relevant, but cxperience witk residenciat propery alune does
uol appear likely 10 give u real estate appraiser aotable advoniage
in relating such faciors to the value of a busmess or industrial site
(338 Mam. s 105, 138 N.E2d m 3B0.)

ing relevant values. Any differences in the witnesses” quali-
fications went 1o the weight of their testimony.

~ Similarly, in the other case, which involved the taking of
a strip through a parce! of land used as a Gird Scout cump,
the trial court was held to have erred in excloding testi-
mony offered by the landowner’s witness as to the value of
the property and effect of the taking.’™ This winess was
bead of the real estate department of the National Burcau
of Private Schools and had 30 years’ experience surveying
property suitable for camp and school purposes 11l over the
country. Becausc the witness was not engaged in the field
of buying and selling real estate in the State of Massachu-
setts, the trial court denied him the opportunity of giving
his opinicn as to whether a girls’ camp could be maintained
on the property after the taking.”™ The reason given for
susteining the landowner's challenge was that the wilness
was obviously a qualified expert in the general field of camp
and school land uses and the gquestions asked were de-
cidedly pertinent to the issue of the special value of this
property, and the damage to it for an important use of the
property.® Recognizing that the trial judge is given con-
siderable range of discretion with respect to such testimony,
the court noted that “. . . herc the effect of his consistent
exclusion of evidence bearing on the specialized value of
the property was to deny to the owner the power of proving
the real vatue of that property, in a situation where the
evidence of the value for the specialized purposes given by
persons who have knowledge thereof derived from experi-
ence in that business, must be admitted from the necessily
of the case.” ** Further, the supreme court noted that, once
developed, properties adopted for such a specialized use
are seldom sold and so will aot have a very sctive market:
thus, their market value may pat be shown by sales of
nearby comparable property, In such cases a wide geo-
graphical comparison will prove more beneficial than testi-
mony by local experts on the value of the local residential
and commercial properties.

An opposite result was reached in an Arkansas case
where the amount of the verdici tor the taking of a strip
of land from 4 parcet of residential property was based in
part on the testimony of the landowner's witness, who was
cizimed by the condemnor nol to be qualified 10 testify.+=
Finding that the landowner's witness was not qualified to
express an opinion, the verdict was held not to be sup-
ported by substantial evidence.'* The reason for disquali-
Tying the witness, who had been in the real esiate business
since 1934, was thut she had been in the area only six
months and her experience as a realtor was in selling farms

14, a0 105-06, 138 N.E.2J ar SE.

F Newton Girl Scaout Council v, Missachusetiy Fuwmpike Aurhority,
335 Mass. 189, 197, 138 M.E.2d 769, 775 {19%6).

W id. The rial conrt refused 1o permit the witness 1o answer guestions
as (o whether it remained *, . . feasibic to operate (his camyp at a resi
dent cemp . .. Y and whedher & Girl Scour camp . . . can Be cffece
tively uperaled within 250 feel of a toll highway, of the land ont which
this . . . camp is situated is al & lower level Lhan the oll highway or
whether, without the faking. the tand would be suitable for a prvate
resideny camp.”

=M.

* M4 ae 198, 130 N E.2d at 775,

Add, a0 19495 138 NLEZd an 772

ot Spring County w. Prickent, 229 Ark. 941, 042-43. 39 S.W.nd
213, 23-14 (19591, The condemnor's cxpert wancsses estimated dam-
Ages - in amounis ranying from $9O0 10 $1.500, while the tandowner's
witness cstimated damages al SIB000, and the verdict was for $8,000.

B ar 43, 319 5.W.2d at 214,
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.. rather than residential property, the best use for the type
of property in question here.” A witness who had been in
‘the real estate and insurance business for a4 number of years
was held in an Alshama case 1o be qualified to testify.*"
In addition to having experience as a realtor in the county
the property was located in and being familiar with the
market value of land in the vicinity of the highway the
parcel was being taken for, the witness had been over the

property in question and other adjacent land for appraisal

purposes.*® Because a witness need not be an cxpert to
express opinion testimony in Alabama,® the witness here
was shown to be qualified by his familiarity with the
property in question, rather than because he was in the
real estate business.

OPINIONS OF OWNERS

Several of 1he recent highway condemnation cases involved
the issue of whether the owner,™ lessee,’® or an officer of
the corporate owner *° of the property being taken is com-
petent to testify as to its market value, Despite some dif-
ferences of opinion that appear to exist among the jurisdic-
tions relative to the owners' necessary qualifications, all of
the recent highway condemnation cases in the sample
studied recognized that owners arc permitted o express
opinions regarding the value of their property interests.>
In fact, in most of the recent cases the owners were found,
under the circumstances of the case, to be competent to
testify,5

An Alabama case held that an owner solely by virtue of
his ownership may testify 23 to the value of his property.®

wid, She had been a reel pstale agent for mpproximately. three yeary
the ares i question during that peried.
the six month period she had betn in business in the mrea she

dealing with Frrres 2nd ranches and she bad nol bought o sold
the marea. Her only knowledge of residential
property valucs was from unaccepted offers to sell.

':";:elby Coupty v. Baker, 268 Ala. 111, 124, 110 So. 14 B9€. 508 {1955).

-

# See Sinte v. Johnson, 268 Ala 11, 1), 104 So. 2d 918, 917 {1958);
Blount County v. Campbelt, 268 Ala. S48, 554, 109 So. 2d 678, 683 (1959).

% Shelby County v. Baker, 269 Ala. 111, 1D So. 14 896 (195%); Hot
Spring Conaty v. Prickett, 229 Ark. 941, 319 S.W.2d 213 (1959} Porter v,
Cotumbis County, 75 So, 2d £99 (Fla, 1934%; Southwick v. Massachusetts
Turnpike Authority, 339 Mass, £66. 162 M.E2d 271 (1939).

4 Propie v. Frahm, 134 Cal. App. 2d 61, 249 P22 583 (1952); State
ex rel. Smith v, 0,15 Acres of Land, 154 A2 39! (Del. 19603,

% Arkansay State Highway Comm'n v. Muswick Clgar and Beverage
Co., 2 Ark. 265, 32% SW.24 173 (1959) (witness also majority swock-
bolder}; Newton Girl Scout Councit v. Massachusetts Tumplke Au-
thority, 335 Mass. 189, 126 N.E2d 763 (1956).

# Shelby County v. Baker, 268 Als. 111, 124, 110 So. Td 894, 808 {1939);
Hot Spring County v. Prickett, 229 Ark. 941, 847, 119 SW.Id 213, 14
(1959); Arkansas State Hishway Comm'n v, Muswick Cigar and Bewvers
age Co., 231 Ask, 265, at 2T0-T1, 329 S.W 2d 173, 176 {1939}; People v.
Frahm, 134 Cal. App. 2d 61, 63, 245 P.2d 388, B9 {1812); State ex rel
Smith ¥, 0.15 Acres of Land, 164 A.2d 59), 59394 (Del, 1960); Porter v.
Columbia Couaty, 75 So. 24 69¢, 100 (Fla. 1954); Newton Girl Scout
Coutscil v. Massachusetts Tumpike Authority, 335 Mass. B3, 198-599,
138 N.E24 769, T75-76 (1955); Southwick v. Massechusetts Tumpike
Aunthority, 139 Mass. 666, 668.70, 162 N.E.2d 271, 273-75 {19597,

8 Shelby Coonty v, Baker, 268 Ala. 111, 124, 110 So. 2d 896, 908 [195%),
Arkansas Swee Highwey Coman v. Muswick Cigar and Deverage Co.,
131 Ark. 365, 270-71, 329 SW.2d 173, 176 (1559); People v. Frahm,
114 Cal, App. 2d. 61, 61, 249 P22 588, 389 {1952); State ex rel. Smith
v. 0.5 Acres of Land, 164 A.2d 591, 393-%4 ¢Del. 19603; Newion Girl
Scout Council ¥. Maesechusctts Turapike Authority, 135 Mass. 189 196-99,
138 NE2d 769, TI5-16 (1955}, See Hot Spring County. Arkamsas v.
Prickert, 239 Ark. 941, 942, 19 SW.2d 213, 214 (1959); Porler v.
Columbia County, 75 So. 24 699, 700; {Fla. 1934); Southwick v. Masna-
chHuserts ike Authority, 339 Mass, 666, 660-70, 162 NE2d 2T,
274-75 [1959). (In those instances the wilntsses' testimony was held o
be inadmissible becouse of the pariicolar circumstances in the casc.)
Ser also Lozenby v. Arkansss Staie Highway Comm'n, 231 Ark. 601, 603~
o4, 331 S.W.23 703, 0T 19607 (dictum).
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Cases in other jurisdictions have also held that the owner
of an interest in property is competent to testify regarding
its market value without further qualification than the fact
of ownership.®* Likewise, under California’s statute and
apparently without further qualification than the proof of
ownership, an owner may express an opinion as to the value
of his property.®* The reason for permitling an owner to
testify solely by virtue of his ownership has been said to be
that he is presumed to know the market value of his interest
in the land.*®

The application and reasoning behind this rule is illus-
trated in a Delaware case, where the competency of a
lessee, who was permitted to testify as to the value of his
condemned keasehold solely on the basis of his ownership,
was challenged by the condemnor on the grounds that he
possessed neither the special knowledge nor the qualifica-
tions to express an opinion.s? According lo the court, an
owner of a leaschold interest, particularly in those situa-
tions where be conducts a business on the leased property,
ordinarily should be permitted to express an opinion re-
garding the value of his leaschold. As a justification for
permitting him to testify, the court noted that lessees in
business are generally cognizant of the fair market value of
their teaseholds and know when they are worth more or.
less than the rental recited in the leases®® The lessee de-
rives such an awareness from being in constant touch with
existing conditions in the arca relating to businesses similar
to and competing with his own.¥ Since his relationship to
his leasehokd in the operation of his business may be re-
garded as creating in and of itself a special knowledge re-
garding its valve, it would be unusual for a lessee-operator
of a business to be unaware of the value of his leaschold.*
Consequently, the trial court was held to have properly
permitted the lessee to give opinion testimony relating to
the vatue of the leaschold, and the verdict could be based
solely on his testimony.® The speciat knowledge and fa-
miliarity with the leasehold that the condemnor claimed
the witness did not possess was therefore acquired by virtue
of his ownership, according to the court. However, the
court did recognize that situations may arise where a lessee,
either as a bare cwner or owner-operator, is so unfamiliar
with the issue of value that the trial judge at his discretion
may determine that the witness is incompetent to testify.
Such would not be the situation in this case, because the
tessee did more than to lestify that he was the owner and
to then give his opinion of the lease’s market value. The
lessee showed he was thoroughly familiar with the business
and testified as 10 the gross receipts, expenses, and improve-
ments made, and bther factors and reasons tending to show

5 Shefby County v. Baker, 269 Ala. 111, 124, 110 So. 24 896, 903 {1959},
The lsndowner wan permitied 1o 1estify o3 to the markel valuc of the
property on ke sole bagis that he was the Dwner of the property. Appar-
enily the owner did not have to prove B way famikaz with the vatue of
this property and that in the area,

s People v, Frahm, 114 Cal. App. 2d 61, 63, 249 P2d 588, 589 (1952);

State ex sel. Smith v. 015 Acres of Land, 164 A2d 591, 503 (1960).

= Cur. Evivence Cope § 513(a)(2) {Wesl 19663,
% See State rx rel Smith v. 013 Acres of Land, 164 A24 591, 593-4

{Def. 1960).

8 1d, ot 593,
Y7
= 4, at 393-94.
2 Fd..at S04,
a I, at 59495,



why he thought the leaschold was worth more than the
remal set forth in the Jease. ™

Similarly. in a California case where the condemnor
claimed the sablessee operator of a restaurant .was in-
competent to testify because he was not sufficiently quali-
fied as anr expert on the valuation of leasehold interests,™
the court held the sublessee, as an owner, was eatitled to
testify as to the nrarket value of his property ¢! In addition,
the many years of experience possessed by the sublessee in
the restavrant business sufficicntly gualified him to testify
as anexpert.’”

Other jurisdictions appear to require that an owner of
property “* or an officer of a corporation owning the prop-
erty 5" must have knowledge of the property apart from
mere ownership or holding of office before he may testify
and express an opinion regarding the value of such prop-
erty being taken, Owners of land in Arkansas may testify
regarding the market value of their property if their testi-
mony shows that they are familiar with such matters.®s
Because the record did not show he had any experience in
the real ostate business and failed to give any indication as
to how he arrived at his estimate of damages (thal is, he
gave no facts to sustain his conclusions}, the landowner in
an Arkansas case was held not to have been qualified o
testily.®® Consequently, since the verdict was based in fact
on the landowner’s testimony, the condemnor’s contention
was sustained that there was insufficient evidence to sup-
port such a verdict.™ The supreme court in a later case
from the same state held that testimony regarding value by
the president and major stockholder of the company own-
ing the subiect property was sufficient evidence to support
the verdict.”* Nothing, according to the court, prevents an
owner of property or an inlerested party fo a lawsuil from
giving testimony as to the value of his property.™ Here the
company’s president was considered to be competent be-
cause he not only gave his opinion of value but stated that
he was acguainted with property values in the neighbor-
hood and rtestified as to the facts within his personal
knowledge that he based his opinion of value on.”* The

- Jd, at 504,

% People v, Frahm, 114 Cal, App. 2d 61, 62, 249 P.1d 388, 589 (1952},

& 1d. af 63, 245 P.24d at S8y,

o '

® Fot Spring County v. Prickett, 220 Ask. 9041, 5431, 319 5.W.24 213,
214 {19%9), Arkansas State Highway Comm'n v. Muswick Cigur nod
Beverage Co., 231 Ark, 265, 270-TH, 319 SW.3d 173, 176 (199%); Porier
v. Columbia Coumy, 7% So. 2d 6%9. 700 {Fia. 1954); Southwick v, Missa-
chuseits Turnpike Authority, 339 Macs, 646, 669-T70, 162 MN.E.2d 271, ITT4-
% (195%). See Laremby v. Arkunsas Stare Highway Comm'n, 23] Ark
501, ¢03-0d, 331 5.W.2d 205, 707 (1960) rdictum).

« Wewion Girk Scout Councit v, Massachusetts Turnpike Authorisy. 335
Mass, 189, 198-99, (38 N.E.2d 759, 77576 {1956). )

[ prenby v. Arkansas State Highway Comm'n, 23F Ak, 601, 603-(M,
3] SWad 5, 707 (U860 {dictums).

s Hot Spring County v. Pricken, 238 Ark. 941, 942, 11% S.W. S.w.24
213, 214 {1959,

T fd. The isgue [ the case was whetber the testumony of a particuur
wimess would sustaip the verdicl. Damages raeging in amoents {rom
1900 0 S1.500 were estimated by the condemnor's witness. The land.
owner cstimated that he had been damaged in e amount of 325000,
As the verdict was $B000. and ihe landowner was nol guabied o
testily, thare was a0t subsiantial cvidessice 6 sustain the vérdicy

™ Arkunsss State Highway Comm'n v, Muswick Cigar and Boverage
Co., 13t Ark. 265, 270-T1, 329 S W.2d (13, t76 (F939). Only the presi-
dent of the company whose fund wias bemng Luken tesufied w sn am unt
that could susthin the verdic:. Becppse this wiImess was competeni
iemtify regarding watue, the court convivded thore was substanlial cvr-
d:nu‘m susain the verdict.

bl ;

n 14w T, 329 $.W.24 a1 16,

circemstances of the awner's personal inicrest in the prop-
erty ga only to the weight of his estimony. 7

As in Arkansas, an owner of real estate in Massachusetis
who has an adequate knowledge of his property (that is,
knowtedge apart from his ownership) is quabificd 10 express
an opinion as to is value.™ The determination of whether
the witness has the knowledge about his property apare
from his ownership necessary to enable him to express an
cpinion about its market value is within the sound judicial
discretion of the trial judge,™ and his discretion wil nol he
reversed unless it is plainly ¢rroneous.”® The exclosion of
the owner’s testimony on market value was upheld in one
case.™ Here, however, the inal court’s exclusion was in-
terpreted a5 being hased not on the landowner’s inadequate
knowledge of the property ™ but rather on the speculative
nature of the landowner’s opinion regarding unexecuted
plans for the property’s future development and use™ In
a case invelving the taking of part of a Girl Scout camp,
the appeliate court indicated that the trial judpe may have
abused his discretion in excluding the opinion testimony of
the Giri Scout Council's president regarding the property’s
special value for a use that the witness had a very close
knowledge of over a peried of years.*! Because lor more
than six years she worked actively with the camp and was
in charge of overseeing the property and its repairs and
remodeling, and because she took active part in investigat-
ing with various realtors sites for a new camp, her knowl-
edge was considered to be beyond that of mere owner-
ship.»* The reasons the appellate court indicated that the
testimony might well have been received appear to be the
importance of Lhe issue of the property's special value, the
special problems of proof involved with such an issuc, and
the witness’ knowledge of the property’s special value.™

A Florida case held a witness may not teslify and express
an opinicn as lo value solely on the basis of claiming to be
a joint owner of the subject property.»t All of the proof
appeared 1o indicate that he was not a jeint owner of the
property; so, according 10 the court, he had to meet the
same gualifications as any other opinion witness, wnid this
was not done. The record aot only showed that he was not
an appraiser or rézl estate expert, but failed to show any of
the qualifications necessary for him to testify as a value
witness.™"

TWIA a1 271, 19 S.W.2d ae 176,

7 Mewton Girl Scout Council v. Massachissetis Turnpike Awthority, 335
Muss. 189, 198, 138 N.E2d 769, 775-76 {1956); Southwick v. Massachu.
setis. Turnpike Mutharily, 339 Mass. 660, 668-5%, 162 N.EZd 2T, 274
11959).

LI”3

= Southwick v. Massachusetts Turapike Authority, 319 Mass, 666, 669,
162 NE.2U 275, 274 (19593,

I wt 66970, (63 NE2d oy 27475,

®Id at 66y, 162 N E2d a2t 2. Here the landowner had been ac-
quatnted with the property a0 of his fife. He had made plans and sur-
weyy Jor i dewclopment und had inveszgated the vost of repairiog the
A and improyiag the Braperiy.

®pd, at GE%-T), 160 N.E2d at YT, Tosufficient progréss had been
pade [0 warraal e ubinissen of evidence abowt the particelar projct
s prove the status b & pardy esecuted Jdovelopment <onlzibating 1o
markee vatue.

A Newton Girl Seost Councld v Massachusetts Turnpike  Authority,
335 Mags. EBY, 19849 [3F WK Zd Un%, TIS-T4 1195h). Ay the cast was
revetsed oR other klounds, e appellale courr Tound o unpecessary 19
decide oa e assue of whoether the irial judpe caceeded s dislredien
in excluding the 1eshmuony.

N 7wt 1uk, 138 NE2d at 77578,

Pl o 1989 PN N OE 2 ae 775 T,

~ Porter v. Celumbia County, 73 Su. 2d 899, 700 (Fla. 1954},

bl An Cxplanation was ool piven relative i the necessary quaalifiva-
i,
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OPINIONS OF OTHER PERSONS CLAIMING SPECIAL
KNOWLEDGE OF YALUE OF THE
SUBJECT PROPERTY

Several cases deall with the competency of persons claim-
ing special knowledge to testify regarding the value of the
subject property. At issue is whether these witnesses must
qualify as experts, or if anyone who testifies that he has had
the opportunity for ferming an opinion snd has done so
may give his apinion of the value of the property taken. In
a California case an issue was whether a sublessee operator
of a restaurant and his accountant were sufficiently quali-
fied as experts on valuation of leasehold interests 10 testify
as 10 the value of the sublease, and whether such witnesses
could base their testimony as to the value of the leaschold
fargely on income and profits.*® Both were found to be
qualified as expert witnesses, so their testimony with regard
to the value of the leasehold interest was held 1o have been
properly admitted, The sublessee and the public accountant
who kept the sublessee's books had many years of experi-
ence in the restaurant business. In addition, the sublessee,
by virtue of his ownership and without qualifying as an
expert, was entitled (o testify as to the market value of his
sublease. The testimony objected 1o by the condemnor
regarding the income and other facts connected with the
actual operation of the business was, according to the ap-
pellate court, properly admitted a3 part of the foundation
for the witnesses™ opinion expressed as 1o the value of the
lease.®™ By California statute any witness qualified to ex-
Press ar opinion relative to the value of property may do
80; ™ this stetute does not, however, specify whether er not
8 witness must be qualified as an expert to testify.

A couple of Arizonn cases seem 1o indicate that a witness
need not be qualified as a technical expert to give opinion
estimony.® Laymen so qualified may be allowed in Ari-
zona, at the trial court’s discretion, 10 offer their opinions
as experts.® According to the court, opinion evidence may
be admitted from persons who are not strictly experts but
who, from residing and doing business in the vicinity, have
familiarized themselves with land value * and are more
able to form an opinion on the subject at issue than citizens
in general. ¥ The question of the competency of such wit-
nesses, experts or not, 1o testify as to the value of the land
being taken is within the sound discretion of the trial
courl; *5 it will pot be disturbed on appeal except for an
abuse of such discretion,® and the weight to be given such
testimony is for the jury.y* However, the opinions of wit-
nesses should not be admitted where it appears that their
opportunity for knowledge concerning the land was slight
or that their knowledge was 100 remote in point of time

* People v. Frahm, 114 Cal. App. 2d 61, 62-6), 2490 P2d $88, 385
{1952}, .
" Jd. st 63, 245 P.24 nt 389,
=Car. BvibEnce Coome § $13(a}(1) {West 1966).
™ Siate v, McDonald, 88 Az, 1, 12, 352 P24 343, 150 (1960} ; Parker
State, 89 Ariz 124, 127-28, 339 P.2d 63, 65 (1961}, )
“ State v. McDaobald, 88 Ariz. [, 12, 352 P.2d M3, 150 (1960) (dicium).
®Id, Parker v. State 39 Ariy. 124, 12728, 159 P.1d 5], 65 (1961},
 Parker v. State 89 Ariz. 124, 128, 399 P.2d 63, &5 {1961},
@ Seate v. McDonatd, 88 Ariz. 1, 12, 352 P22 343, 350 {1960); Parker
v. Slme, B9 Arlz. 124, 127228, 359 P2d 6), 6% (1961).

M Parker v. State B9 Ariz. 124, 117, 399 P24 53, 53 {1961}.

% Swate v. McDoasld, 88 Ariz. 1, 11, 352 P.2d 343, 350 (1960},

™ Parker v. State 8% Ariz, 124, 128, 1%9 P24 63, £S {1961),

¥ Stae v. McDonald, 88 Arir. 1, 1f, 352 P24 343, 350 (1960). The
mm:mmm:ummumenwmpmwumawim
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Following these rules, the trial court in one case ¥ was
held not to have abused its discretion in admitting the
opinion testimony by one of the landowner's witnesses rela-
tive to the value of the property 1zken.®® The witness had
tived and don¢ accounting work in the area and had made
some appraisals but was not an expert appraiser: ** accord-
ing 1o the supreme court, he appeared te have had a
peculiar means of forming an inteligent judgment as to
the valuc of the property in question, beyond that presumed
10 be possessed by men generally, even though he was not
a technical expert.'® In the other Arizona case, the trial
court was held not to have abused its discretion in refusing
to permit the landowner's witness to teslify as to the fair
market value of the property in question.’® The witness
did not reside or do husiness in the area in queslion or in
the county, nor did he deal in buying or selling property.
The witness made only one trip to the property in question

. and that was one week hefore the triad, 1o

An lioois case, in which the valuation of & leasehold
interest used for a trailer park was an issue, held the rial
court erred in excluding the testimony of the lessee's
opinion witnesses on the ground thay they were not resi-
dents of the county or were not qualified as real estate
experts.'® All of the witnesses were familiar with the sub-
ject property and the terms of the lesse, and some had ex.
perience in the trailer sales and park business.’™ The ap-
pellate court said, “With reference to the propriety of the
court’s striking the evaluations of the lessee's witnesses . . |
it is established that in a condemnation proceedings the
vaiue of land is a question of fact 1o be proved the same
as any other fact, and any person acquainted with it may
testify as to its value. It is not necessary that a witness be
an expert, or be engaged in the business of buying and
seiling the kind of property under investigation, ‘Any per-
son may testify in such cases who knows the property and
its value for the uses and purposes to which it is being
put.’ " 1% As for the witness who lived in another city, her
lack of special experience in the county where the subject
property was located merely went 1o the weight of her
testimony. 104

In a later Hlinois case, the landowner claimed the irial
court erred in excleding testimony as 1o the fair market
value of property that was a portion of a larger tract used
partly for quarrying becsuse, under the rule expressed
previously, any witness who is familiar with the property is
qualified to state an opinion as to the property's value and

“its highest and best use." The witness' sole qualifications

1o testify = to his opinion of value of the subject property becanse be
wiz nod quailfted to give nch an opinicn.

g st 12, 352 P.2d mt 350

=i st 13-12, 352 P34 at 350, The witness was an sccountast whe
had lived in the viclnlty of the condemned properiy tor about 20 years
mnd bhad dope accounting work for aboul 50 or S0 percent of the busi-
nesscy along the highway in guestion: in sddition, Be wap the chairman
of the Board of Supervisors. Although he wos nol an eXpert appraiser,
be had made apprabsals for individunly, banks, and governmenial npencies,
s from this wark he dherefore knew Ihe value of improvements, pet
and groes tncomes from, and the values of aimllar businssses and prop-
ortles along the highway.

Wb 14, an 12, 352 P24 ai 350,

= Parker v. Staie, 89 Arie, 124, 138, 339 P.2d 63, 83 (1981).

W fd. The witness' expericnce consisted of 1% years of comducting a
roadaide busioess b another arcs.

0 Dep't of Poblic Worka and Buildings v. Bohn, 415 Il 253, 264-63,
113 N.E.2d 319, 2% {1933},

414, ar 258-65. 113 N.E.2d a1 122-15,

W0 id. mt 264, 113 NLE.2d at 328,

I, at 258, 113 NE24 ar 328,



consisted merely of his 30 years of experience as an owner
and superintendent in the guarrying business and his fa-
miliarity with the subject propeny for the. past eighi
years.'™ At no time did he deseribe the property, or stake
how he was familiar with it, or testify to such other matters
as his knowledge of values of other properties in the vi.
cinity or of the sales of similar property, and so establish
a foundation for his opinion evidence'™ In holding that
the trial judge did nor abuse his discretionary powers in
excluding the testimony, the appeilate court said that the
Bohne rule could not be construed to mean that a witness
is qualified to state his opinion without some preliminary
showing as to the maiter he bases his opinion on. The mere
fact that the witness had been engaged in the quarry busi-
ness for a long time did not place him, according to the
COUrt, in @ position {o state the value of the subject property
without stating the reasons why he so valued il. Agreeing
that the question of the competency of a witness js left
iargely to the discretion of the trial judge, the court said
there is no presumption that a witness is competent to give
a value opinion—his competency must be shown: that is,
it must appear that he has some peculiac means, beyond
that presumed to be possessed by men generally, of forming
an intelligent and correct judgment as to the value of the
property in question or the effect on it of a particular im-
provement. To be entifled to testify to the value of a thing
whose nature is such as 10 have a current or market value,
the witness must be acquainted with the value of ather
things of the same class that this thing belongs to. Moze
must be required of a witness than the categorical state-
ment that he is familiar with the property before he will
be permitted to testify as to value, especially where there
is an attempt to prove the land adaptable to a special use.!1¢

A later Iinois case affirmed the rule defining the wit-
nesses’ necessary qualifications for giving opinions of value
by stating, . . . anyone wha is acquainted with the prop-
erty and has knowledge of value, either in the sale or
awnership of property nearby, is competent to testify. The
question of the degree of his experience is one of weight
and not of competency.” :* Factlors qualifying a witness
to give an opinion of value may be, according 10 the court,
professionat appraisal experience, general and local knowl-
edge as a real estale broker, inspection of the premises,
and considerations of comparable sales and estimated net
rentals.:'*

Several cases involved issues of whether and under what
conditions a nooexpert,’* such as a farmer living in the
neighborhood of the subject property,’t* or the husband of
the fandowner, ' is competent to testify as to the value of

W Courty of Cook v. Holland, 3 IN. 24 36, 44, 119 NE2d 760, 764
(1854).

W14, at 44-4%5, 119 NE.2d at To4.

8 1, an AS-48, 119 N.E.2d at 78S,

o 2. at 4647, 119 N.E.2d at 76566,

B Dep't of Public Works and Bidgs. v. Pellind, 7 11 2d 357, 371, 1%
MN.E.2d 55, 57-58 {1955).

us fd, at 371, 131 NLE.2d at 38,

13 Qrate v, Tohnsor, 268 Ala. 1E, 104 So. 2d 935 (19583; Blount County
r. Campbell, 268 Aln. J48, 10¥ So0. 24 678 (19593 State v. Moare, 269
Ala. 20, 110 So. 24 6335 (1959, Shelby Counly v Baker. 269 Ala. if1,
110 So. 2d 8% (1959); Ball v. Independence County, 214 Atk. 694, 217
W2 913 (1M9),

Uk Harmaen v. Yowa State Highway Comrm'n, 253 lowa 1351, 105 Nw.2d

660 [1560).
Ul Lazenby v. Arkamas Suate Highway Comm'n, 131 Ark. 601, 331
5W.2d 105 (1960).
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the property in guestion. In accordunce with an fows case,
nenexpert witnesses in that state are permitted to express
opinion testimony relating to the value of the condemned
property.*®™ A farmer living-in the arca and another wit-
ness fariliar with land values of farms in the neighborhood
were held o be fully qualified 1o testify as to the value of
the land being taken.'** Proper foundation was considered
to be laid for the opinion evidence by their testimony re-
garding their familiarity with the characteristics and values
of comparable farm land in the neighborhood.11%
Nonexpert witnesses are permitted in Arkansas to testify
regarding the market value of the land if their testimony
shows that they are familiar with the property in question
and the market value of the land in the immediate vi-
cinity.'’* Therefore, the competency issues in that state
would generally involve the witnesses' familiarity with land
values in the community, However, as a rule, the question
as to who is competent to cxpress an opinion on the value
of land is largely within the discretion of the trial court.s2e
The weight to be given the testimony of any one of the
witnesses expressing opinion evidence is for the jury,'®!
depending upon the witness' candor, intelligence, experi-
ence, and knowicdge of values.™™® In omc case, the trial
court was held not to have abused jts discretion in ad-
mitting the condemnor's witnesses’ testimony as 1o their
opinion of the value of the land invoived after they testificd
they were familiar with the market value of lands in the
particular area, of other property sitvated on the highway
in question, and of the condemncd premises.’® The ap-
pellate court in another Arkansas case agreed with the
landowner's contention that the trial court erred in direct-
ing the verdict when the effect of such a directed verdict
was for the testimony of the landowner’s husband 1o be
ignored.'** Even though he did et qualify as an expert
witness in the matter of appraising land, the landowner's
husband had a right to testify regarding the value of the
land, provided his testimony showed he was familiar with
such matters.’®® He was found to be 2 compelent witness,
according {0 the court, because his testimony did show him
to be familiar with the market value of the land in the

" immediate vicinity.?2s

In Alabama witnesses need not be qualified as expert
appraisers to express their opinion with reference to the

Lt Harmatn v. Towa State Highway Comem'n, 250 lowa 1335, 13%8-57
105 N, W.2J 66D, 66364 (1960).

W d, ay 1357, 105 N.W.2d at a4,

TR I ar 1356-57, 105 N WM o 65364

s Ball v. Imlepondence County, 214 Ark. 6504, 697, 21T S.W.2d 913,
4% (1949}, Lazenby v. Arkansas State Highway Comm'n, 231 Ark. 501,
S01-04, 331 S.W .24 708, 707 (1960).

' Batl v, Independence Counry, 214 Ark, 694, 695 217 SW.2d 911, 9158
(1942). Sve Larenby v. Arkansas State Highway Comm's, 23 Ark.
&01. 507, 331 3.W.2d TOS, 9 {1960},

2L Ball v. Independence County, 2id Ark. 554, 67, 217 SW.d 913,
P15 (193 Lazenby v, Arkunsas State Highway Comm'n, 230 Ark. 601,
)34, 331 SW.nL 105, 04 (1960).

3 Ball v. Indepeadence County, 214 Ark. 694, 697, 217 S.W.2d 913,
F15 (1),

WB I at 89788, 217 5 W.d ot 955,

W Larenby v. Arkansas Stale Highway Comm'n, 231 Ark. 603, 60T,
331 5.W.2¢ T06-07, 10% (1960). The tandowner's nusband was the only
witness lestifying for the Zazndowner with regerd to the land's value. The
trigl conrt was of the opimon that mo substaniial testimony had been
aftered By the Jandowner upon which & verdict couid be haged in excess
of (he appenisais made by the condemner. 238 Ark. af s02-G3, 331, 5. W.2d
af TS .

B Id. st SOX-A04, 60T 33T S W.Zd at 16607, W9,

o id. gt 606, 331 SW.XI at 708, The huthand based his opinion of
valse of the land {n question oo land valves of property in Use communily.
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‘value of the condemned property.!*” A wilness s compe-
lent to testify as to his opinion of the property’s vatue if
he has had an opportunity 10 form a correct opinwn and
testifies in suhstance that he has done so. Where 4 witness
testifies that he knows the property and its market value,
he is qualified lo state that value™™ Those judicial de-
cisions regarding the qualifications of value witnesses are
supporied by an Alabama statute.'** The determination of
the gualification or competency of a witness to lestify as 10
value {that is, whether or not the witpess has had an op~
portunity for forming a correct opinion) is a preliminary
question 10 be passed on by the trial court and is largely
within the sound discrerion of that court.'™ This decision
of the triat court refative 1o the witnesses’ competency will
not be disturbed on appeal, except in those cases where it
is clearly shown that there has been an abuse of that dis-
cretion.’*' The weight and credibility to be attributed to
the testimony of these witnesses permitted to testify by the
trisf court is a queslion for the jury.!"* Teo put it another
way, the degree of opportunity that the wiiness may have
had for forming an opinion goes to the weight of evidence
and not 1o its admissibility.1*

OPINIONS OF VALUATION COMMISSIONERS

A substantial number of states use a double-layered type of

condemnation precedure that calls for an initial hearing or”

trial before condemnation commissioners {sometimes called
viewers or appraisers) and a subscouent trial de novo be-
tore a jury if & party requesis it. The issue then sometimes
arises whether the condemnation commissioners may be
called as wilnesses in the jury trial to give their opinions
of the value of the property. A Minnesota case ¥ and one
in Nebraska '* provide illustrations of the problem.

The Nebraska case, which was an appeal of the original
proceeding,’™® held that the witness’ service as one of the
appraisers in the original condemnation proceeding in the
county court did aot render his testimony as o damages
incompetent in the district court. According to the supreme
court, an appraiser in a condemnation proceeding may
testify as any other witness when the proper foundation
for his testimony has been laid; however, in no event may
evidence of the appraisers’ award be admitted as evi-

ur Stale v, Johoson, 258 Als, 11, 13, (D4 So. 22 915, #17 {1958} Biount
Counly v, Campbell, 268 Alx. S4B, 354, 105 So. 24 &£78, 683 (19%9):
State v. Moore, 269. Ala. 20, 24, 110 So. Id &35, )8 (1959); Shelw
County v. Baker, 260 Ala. 110, 124, 110 So. 24 396, 908 [1959).

' Srate v. Moore, 260 Ala, 20, 24, 110 So. 2d 635, 638 (1959); Shelby
County ¥, Baker, 269 Ala. 111, 124, 110 S0, 2d 596, 908 {1939}, In the
latier case. & witness, who 'was a property owney in e county and had
lived in the county for 20 years, wan held to be properly and sufficiently
quaiified 1o tenily. The witnees had westified he was femiltar with various
sales and offers for sale of propeny in the coumy, know the value of
the land in and around the property ic question, aod wag familiar with
ae! knew the market value of the property in question.

% AvLa, CODE tit. 7, § 367 (1940) {Recomp. i938), in kv Appendix of
this report. ,

% Stute v. Johneow, 268 Ala, 11, 13, 104 So. 23 B1%, U7 (1958);
Blount County v. Campbell, 268 Ala. S48, 554, 109 S0, ¢ 578, 681 (1959);
Swate v. Moore, 259 Ala. 20, 24, FI0 5o, 3d 435, 638 (19391

m Seate v. Johmson, 268 Ala, 131, 11, 104 So. 23 915, $IT (1934); State
v, Campbell, 268 Ala. 548, 554, 109 S0, 2d 670, 883 (19%%),

i Sate v, Johmuon, 263 Ala. 15, 13, 104 Sa. 24 515, 917 (1958); State
v. Moore, 269 Ala. 20, 24, 110 So. 24 635, 638 (1948); Shelby County v.
Baker, 263 Als, 111, 124, 110 So. 2o 8%. 508 (1959},

u:l“mml County v. Campbell, 268 Ala. 544, 55¢, 109 So. 2d &8, 683
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e Seare, by Lord v, Pearson, 200 Mina. 477, 110 NW.3d 206 {1961).

s Twenly Clab v. State. 167 Neb. 37, 91 N.W.24 64 (1938}.

W id. et 41, 91 N.W.24 ot 57,

dence. The proper foundation is Jaid when a witness is
shown {0 be familiar with the particular land in question.?*®

Under a Minnesota statute relating to appeals to the
disirict court from an original award, a commissioner in a
condemmation proceeding may be called by any party as a
witness {0 testily as to the amount of the commissioners’
award.'™™ Prior to the ¢enuctment of the statute, in appeal
to the district court from the commissioners” award in a
condemnation praceeding, the court-appointed appraisers
mzking the original award were held 10 be competent wit-
nesses who might be called by either party to give opinion
evidence on the question of value; however, the award of
the commissioners was beld to be inadmissible."*¢ In Srare,
by Lord v, Pearson;**' the question was whether the statute
limits an adverse party’s right to cross-examine a condem-
nation commissioner when calied as a witoess; % that is,
does the statute limit the testimony to the amount of the
award, ag contended by the landowner, or is such a2 wit-
ness subject to cross-cxamination as to the basis of the
original award, as permitted by the trial court? 1* The
appellate court held that under (he permissive statute
the commissioner could, within the sound discretion of the
trizl court, be cross-examined as to the reasons behind
the award.'** The right of cross-examination where there is
adversity between the parties, as in condemnation proceed.
ings, is inviolate.r** If the legislature had intended to
abrogate that right of cross-examination, it would have
expressly done so.4

EFFECT OF WITNESS' TESTIMONY ON HIS
QUALIFICATION

The witnesses' qualifications were challenged in a couple of
the recent highway cases on the ground that their testimony
was based on the wrong rules of valuation, " on elements
of damages not recoverable under the law,*** and on com-
parable sales where their familiarity was shown to be in-
adequate.** The trial court’s discretion was held not to
have been abused in permitting two witnesses o testify in
the New Hampshire cise,?* even though the opinion of one
witness was based in part on noncompenszble items of
damages 1*1 and the other's on the wrong method of valua-
tion.*** According to the appellate court, the basis of the

wId,

1% 7. at 40, %1 N W.2d at 56,

e Mram. STAT. ANN, § HT.20(8)(2) {1964), in e Appendix of chis
report. See State, by Lord v. Pearscn, 260 Minn. 477, 482, 484, 110
N.W.2d 206, 210-12 (1961},

1o State, by Lord v. Pearson, 260 Mine. 477, 451-82, 489, 110 N'W.24
205, 210, 215 (1961].
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14 id, ot 481, 110 N,W 2d at 210

3 Jd i 479, 48T, $10 NW.2d at 209, 213.

s ). ac 490-91, 110 N.W.2d at 215-18,

15 b, at A8B-89, 110 W.W.24 21 213,

14 Fd, at 490, 110 N.W.2d aL 315,

"1 Edpeosb Steel of New England v, State, 100 N.E. 480, 491-92, 131
A2d 10, 7980 (1957).

naTd, at 492, 131 A 2d at T9-B0.

W Tumer v. State Roads Comm'n, 213 Md, 429, 431, 132 A2d 455,
455 (19571},

1w Edgoomd Steel of New England v. State, 100 N.H. 480, 131 A2d W
(19571, The coondemnar ¢laims that the witpesses wene pol qualified
to testify; \hevgfore, their testimony should have been excinded. How-
ever, the appellate court did find 1thar the witnesses did have spocial and
pecullar knowiedge that would aid ihe jury.

5t Fd. an 492, 137 A.2d gt T9-80. .

Mald pr 452, 131 A2 at B0, Some weskmesses in the miethod the
witness wsed in arriving at his cstimate of damages were disclosed during
crogs-cxamination. Such weaknesses did not, however, make his temi-
mony i .




_witnesses” opinions was properly ruled 1o be those matlers
affecting the weight of the testimony rather than its admis-
sibility.®"* An examination of the first witness indicated he
was sufficiently qualified by study and experience o testify
as 10 the value of industrial property; ** the second witness
was & civil and construction engineer by training and had
practical knowledge of the characteristics and selling prices
of industrial properties in Mew England.»**

In Turner v, State Roaeds Commission,'®® the irial court
was held to have abused itg discretion in excluding testi-
mony of an expert witness simply because he did not re-
member the names and dates of ali the comparable sales he
claimed familiarity with.’*>™ The witness had resided in the
county all of his fife and was a licensed broker with twenty
years of experience in the rcal estate business. His testi-
mony showed his familisrity with the subject property and
property values in the vicinity, Testimony was given rela-
tive to the sales of property found to be comparable, and
for at least four of the comparable sales he claimed to be
famitiar with, the witness gave the year of the sale and sale
price per acre.’** Because preventing this withess from
testifying meant that the landowner did not have the bene-
fit of the testimony of an expert witness, the exclusion of
his testimony was held to be prejudicial.’** In deciding the
issue, the court did recognize the rule that whether a wit-
ness is competent or sufficiently gualified as an expert to
express an opinion relative to value is a matter left largely
to the sound discretion and judgment of the trial court, and
its ruling ordinarily witl not be disturbed on appezal vnless
it is shown to have been based on an crror of law or there
is a clear showing of abuse, However, this discretion is not
without limit and is always subject to review,is

A Massachusetts case held that the testimony of the
condernnor’s expert wilness was admissible even though
his opinion of value before and after the taking was based
on unproved facts.'® The landowner contended that the
property was a farm and that its value as a farm had been
severely impaired by the taking, whereas in forming his
opinion on value, the witness had assumed the major use
of the premises was for residential purposes and not for
farming. Evidence had not been introduced as to the
amount of income received from the farming operation on
the praperty, In addition, the court stated that the case
differed from an earlier one relied on by the Jandowner; in
the earlier case the witness’ testimony was based on hear-
say evidence, but here it was based primarily on an ex-

st fd,

Wid st 491, 13T Ad 79,

w8 Id. at 452, 131 A2d at 80,

8 Turmer v. State Roady Comm'n, 253 Md, 428, 132 A.2d 455 (1957},
Here the landowner claimed the (rial court exred in refusing W permst
oot of his expert ‘witneases to wstify as 1o the value of the property in
question because he failed to give sny names or detes relative o com-
parable sales. 213 Md. at 431-32, 132 A2d a1 436-57.

BT [, at 432, 43435, 132 AZd at 438,

W Id, at 431-35, 132 A2d a1 #5658,

¥ id. at 435, 132 A2d at 458, The jury had the landowner’s testimony
before i, but the court said that the jury might not give B8 much weight
W otestimemy of intetested pariies as 10 BN CADEND WilNess' [estimOnRy,

Mo fd, ar 432-34, 132 A2 wt 456-58. The admissibility of export or
optoion evidence is largely within 'he discretion of the triat court.

i Kinney v, Commonwealth, 332 bMass, 568, $69, 126 N.E.2d 365, 367
{1955}, The landowner claimed the testimony of the witmess should have
bean siricken, but the appellate court found po error had been commilted
in refustng to sorike this witness' testimony.
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amination and observaton of rhe, property involved. In
this case the witness had come to his own conclusion as
to the best use of the property.’®® Conceding that the
admission or exclusion of opinion testimony is targely
within the discretion of the irial court, the appeilate court
in another Massachusetts case held the tria! court 2ired in
exctuding the witness' opinion testimony as to the prop-
erty’s value because he had made his appraisal of the
property in August and November 1954, whereas the date
of taking was September 19533% The appellate court
noted that other testimony in the case indicated that the
physical condition of the property was the same in 1954
as in 1953, Acceptance of the witness’ general gualifica.
tions meant that he had sufficient knowledge of the general
facts to make his opinion of some worth, provided he was
reasonably well informed about the location, appearance,
and condition of the subject property at the time it was
taken. An inspection of the property while il is in the same
stale as at the time of taking is a good way, said the court,
of acquiring that necessary knowledge. The difference in
the dates between the appraisal and the taking was without
material significance because of the unchanged condition
in the property.™ :

EXPERYT WITNESS' OPINION TESTIMONY
BASED ON HEARSAY

An issue arose in a few of the recent cases relative, (o how
much an expert witness' opinion testimony could bé bhased
entirely or in part ‘on hearsay. These cases seem to differ
as to the extent that opinion evidence may be based on
bearsay. For example, a Vermont case %" involved with
the taking of a part of a farm hekd that the trial court had
not abused its discretion in accepting the testimony of three
of the landowner's expert witnesses who had inspected only
the portion of the farm where the buildings were located
and had obtained their information relative to the re-
mainder of the farm from the owner.'*s A witness must
be familiar with the property hself, or must at least have
examined it at or about the time of taking. However, a
witness' familiarity with the property in question need not
necessarily come only from a personal examination of the
property—it may be supplemented by other information.
The competency of a withess is a preliminary question for

. the trial court and its decision is conclusive, enless it ap-

pears from the evidence to have becn erroncous or founded
on an error in law. Also, the exactl degree of familiarity is
a question 16 be determined by the trial court in each case,
Under these principles, the trial court was justified in find-

e ld. an 570-71, 126 N E.24d st 367-68.

wa Forg v. City of Worcester, 335 Masy. 723, 724, M2 N.E.2d 127, 328
(957}, The witness' general gualifications to teayify were admitied.

g

v Fare v. Sware Highway Bd., 122 Vi 156, 166 2. 2d 187 {(1960). The
isswe iovolved was whether the thal coun properly admitted testimony
fram three of the landowner's eapert wiinesses. The fondemnor claimed
that theke wilnesses, beciuse of their lack of familiarity with such prop-
enty, were not sufficiently qualified 10 testify as cxperts und give their
apinion with repard to the value of the subjsct property. 322 Vi ar 157-
S8, 166 A2d at 1%7-BY,

o fd ur 1k B, 166 ALY at 189-9D. AN thece of the witnessey bad
vigited a2 ponlon uf the furm prisr to the oreul, and all three had goucn
frm Lhe landowner sorme of the information they based their opinion on.
The information given by the lapdowner pertained primarily to the pas-
tare jand and woudhs, which were oot o0 important bere. 122 Vi &
15860, i66 A.2d at if8-BY.
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ing that the witnesses had a sofficient familiurity with the

“farm in question, concerning the things that matiered, to

form an intelligent judgment as to value that was beyond
that possessed by men in general.'o’ _
The extent to which the wiiness” opinion of value may

“be based on hearsay was an issue in two Massachuselts

cases.’® In one case,'® the appellate court agreed with
the condemnor's contention and held that the restimony of
the landowner's witness regarding an estimate of the cost of
completing nstallation of a refrigeration unit on the sub-
ject property should have been excluded.’”® The Agures
being testified to by the witness dikl not appear to be his
own estimate of cost, but rather they were considered to be
the landowner's estimate, which in tm was based on the
cost figures obtained from the engineer or builder who
made the estimate in the first place. Because it was hear-
say. the witness could not give the opinion of another n
that indircet manner. The engineer or builder who made
the estimate showld have been prodoced and qualified as a
witness competent 1o give his own opinion if that was
sought to be shown. Even if the witness had been giving
his own estimate of cost, his testimony would not have been
permitted because, although he had qualified as an expert
in real estate, he was not an expert in engineeting or in the
construction of refrigeration plants.?™

Testimony based on hearsay knowledge was held to be

inadmissible in the other Massachusetts case.’™ One of the
condemnor’s witnesses, who did not appear to have any
special experience in determining the value of camyp prop-
erty, was allowed by the trial court to give the price that
a nearby unsimilar parcel of property had sold for at a
time three years prior to the dare of condemnation. The
landowner objected beczuse the witness had not partici-
pated in and had only hearsay knowledge of the frans-
action, Conceding that an expert witness may give the
reasons for his opinion, even if he gained it from hearsay,
the appeliate court said this should be done in such terms
that inadmissible hearsay is pot introduced in 2 manner
prejudicial 1o & party, Without producing a party fo the
sale who could be subjected to cross-examination, direct
examinaton about the terms of the particular transaction
should not have been admitted by the trial court over the
landowner’s objection.'7?

Hearsay wis an issue in a2 Wyoming case involving the
taking of about 158 acres of ranch land for a highway
right-of-way '+ Here, even though the landowner and
seven of his witnesses, who were Tumiliar with the property
as a ranching unit, gave testimony ranging from $65,600

W [d,

W Tiger v. Mystic River Bridge Awihority, 329 Mass. 54, 18 N.E2d
148 (1932); MNewion Girl Scout Councll v, Massachusetls Tumpike Av-
thority, 335 Masa. 189, 138 N.E.2J 76% (1936},

o Tigar v, Mystic River Bridge Awihority, 129 Mass. 514, 108 NE2d
14% (19521, One of the buildings 1o be taken waa in the process of being
temodeiled with a commescial refrigerztion unit, bot e remodelling
process termingied when the landowner found out about the condemink-
uon. A9 Mass. at 5ié 17, 109 N.E 24 at 149, .

mJd, ai $19-20, 109 N.E2d a1 151, The condemmor obhecied w the
landowner's witness, who was (he lundowner's husband, giving evidence
uhﬁ;; o the landowner's estimate of cost of compleung the work,

m .

T Mewton Girl Scout Council v, Magsachusetts Yornpike Acwthority,
135 Maga 159, 199, 138 N.E.24 769, TT6 {1356)

11 ,d

i Barber v. State Highwey Comm’n, B0 Wyo. 30, M2 P.2a 723 (1939).

w $102.000 as the value of the fand raken and damages
caused by the highway, and the condemiation commission-
ers had returned an award totaling almost 539,000, the
jury verdict amounted ro only $15,000.'7* The verdict,
apparently based on the wstimeny of the staie's three wit-
nesses, was held by the supreme court 10 be contrary to the
weight of the evidence because those wilnesses were not
gualified to testify as 1o damages to the remainder. Be-
cause the record showed that they had not viewed the
entire ranch or made a careful examination of such prop-
erty, and consequently they had no specific knowledge of
the ranch, none of the condemnor's wilnesses was gualified
to testify as 1o the damages caused by the highway to the
ranch unit. In fact, one of the witnesses expressly stated
that he was testifying only as to the value of the land
taken.’™ While holding that the trial court erronecusly
admitted the condeminor’s witnesses’ testimony and that
there was no evidence to support the verdict,}™ the appel-
tate court did recognize that reviewing courts, tacking the
advantage of observaiion at the trial, are reluctant to re-
verse the triaf court.'™ However, if the trial court’s find-
ings or its judgment are unsupported by the evidence or
are contrary to the great weight of evidence, the appeliate
cour! must reverse. '™ '

SUMMARY AND CONCLUSIONS

As a general rule the competency of a witness to give
opinion testimony regarding the vaiue of the subject prop-
erty is a preliminary question for the trial court and ix
largely within the court’s sound discretion.’®™ Ordinarily
the trial court’s ruling relative to the withess® competency
will not be disturbed on appeal unless it appears from the
evidence to have been based on an error of law or there is
a clear showing of an abuse of thet discretion.!*! The
weight and credibility to be attributed to witness’ opinion
testimony i* a question for determination by the jury ™®*

V2w 356, 342 P24 ac 727,

g an 357-59, 342 P 2¢ at TH-29.

LU R

N rd, al 335, 342 P24 at 1T,

inId,

e See State v. Johoaon, 268 Ata. 11, 13, 104 So. 24 915, 17 (1958
Bloun County v, Campbel], 158 Ala. 548, 554. 109 S0, 2d 678, o83 {1919);
State v. Moore, 269 Ala. 20, 2%, 110 Se. 2d &31, €38 (1959); State v,
McDooald, 88 Ariz. 1, 12, 352 P.2a 243, 350 (1960); Parker v. State, 89
Ariz. 1M, 12728, 35% P34 63, 65 (1961); Ball v. independence County,
24 Ark. o, 498, IE7 SW.Id %13, $13 [1949): Lazenby v. Arkansas
Stare Highway Comm'n, 230 Ark. 601, 607, 331 S.W.2d 703, 708 (1960);
State #x rel. Smith v, 0.15 Acres of Land, 164 A2 591, 594 ({Del. 1960);
Turner v. State Roads Comem'n. 203 Md. 428, 432-54, 131 A 2d 435, 456
5% (1957); Mud v. Commonwealth, 3135 Mass. 101, 106, 138 N.E.20 578,
SBO ([1936); Newton Girl Scout Counclh v. Massachusetts Turmpike Au-
thority, 135 Masa. 189, 198, 138 NE2d T&%, 775 (1996); Southwitk v.
Massachusetts Tumple Authority. 332 Mats. 666, 868-69, 161 N.E2d
T4, 27374 (195%): City of Bismarck v. Chasey, 77 N.D. 9%, 299, 43
MW 24 ITEONYS (1950} Boylan v. Bd. of Coumty Comm'ra of Cam
County. W5 N.W.Id 379, 33k (N.T». 19601 Fare v. Staie Highway Bd.,
122 V. 156, 160, 166 A.2d 187, i9) (1960).

i Sep Bimie v. Johnron, 268 AJa. 11, 13, 104 So. Id 915, 917 (1958);
State v. Campbeil, 268 Ala. $48. 554 109 So. 2d 678, 687 ([9%9); Parker
v. Siste, 89 Ariz. 134, 127, 35% P.2d 63, 65 (1961); Turner v. Siate Roads
Comm'n, 213 Md. 428 413-34, 132 A.24 435, A%7-36 (1957). Mud v,
Comtmonwealth, 335 Mass, {01, 1D6, 138 N.E2d 576, 580 (1956} South-
wick v. Mastachugetts Turnpile Aulhority, 339 Mas. 866, 659, 162 N.E.2d
2N, 274 (19%59); Farr v. Seate Highway Bd, 132 VL 156, 160, 156 A2
BT, 190 {19603, Barber v. State Highway Conun'a, 80 Wyo. 340, 155, 142
P.id T3, 127 (1959),

19 Ser Stpte v, Johnson, 268 Ala. ib. 13, 104 So. 24 915, $17 (1954);
Biount County v. Campbell, 2628 Aix. 528, 554, 109 So. 2 618, 681 (195%);
State v. Moote, 269 Ala. 20, 3. (10 S 2d 635, 638 {1959 ): Shelby County
v. Baker, 269 Ala. 117, 124, 130 So. Id 696, 908 (1959): Stawe v, M-
Donald, B8 Arz. 1, 12, 152 P.2d 343, 350 (1960}, Ball v Indepeadence



and is dependent on the wilness’ candor, intelligence, ox-
perience, and knowledpe of values.™* Jurisdictions differ
as to the guzlifications a witness must possess to be con-
sidered competent to express an opinion relative to value,

Notwithstanding the gencrally broad discretion vested in
the trial court in every state, some differences of attitude,
if not of fixed rules, appear. In some jurisdictions the wit-
ness need not necessarily be qualified as an expert to give
opinion evidence with reference to the value of the con-
demned [and. For example, a nonexpert witness is con-
sidered to be qualified to express an opinion in some joris-
dictions if he has had an opportunity to form correct
opinion as to the value of the condemned property and he
testifies in substance that he has done so.'™ Generally, the
wilness' testimony must show that he is familiar with the
property in question and the market value of comparable
land in the immediate vicinity.** Other jurisdictions seem
to require more from the witness than a mere statement
that he is familiar with the property; that is, there must be
some preliminary showing as to the matters on which the
witness bases his opinion.’* Under the rules established in
Meryland %' and Massachusetss,*** indications are that the
witness expressing opinion testimony must be qualified as
an expert. Some jurisdictions permit owners of property
to testify as to value solely by virtue of their ownership; '**
others require an owner to have knowledge of the property
apart from his mere ownership before he may express an
" opision regarding the value of such property taken.’*?
Some inconsistencies also appear with regard 1o attitudes
toward the hearsay rule and the effect of a witness’ using
erroneous valuation theories.

What changes, if any, should be made in the law relating

Coumty, 214 Ark, 694, 697, 217 5.W.2d 913, 915 (1945); Lazenby v.
Arkansss Siate Highway Comm'n, 23 Azk. 601, sdi-04, 331 SW2d
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Wis, 2d 140, 142, 112 N.W.2d 129, 130 {1961).
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251 Towa 1351, 1356-37, 108 N.W. 24 660, 661-64 (1960).
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4 (1959),

Dep't of Public Works ard Bldgs. v. Bohre, 415 I, 253, 26469,
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to gualifications of witnesses presenting opinion evidence
in condemnation trials? Viewing the matter from the stand-
point of a land economist and an expert in real estate valua-
tion, Rarcliff has this to say:

In connection with the question of the admissibilily
of evidence, it is relevant 1o consider the gualifications
of the expert witness, There is no more misleading
witness than the mcompetent appraiser who has o mis
conception of the nature of his objective and who is
unfamiiiar with methods of economic analysis and pre-
diction. He is likely to employ the wrong methods and
{c present an inadequate analysis Lhrough ignorance of
the principles of land economics. Usfortunately, il is
presently difficult 1o discover any objective basis upon
which competence can be judged. There is no licensing
of appraisers based om educalional qualifications, and
membership in professional appraisal organizations is
no asstrance of competence of proper raining for none
of them requires adequate professional training for ad-
mission and with one exception, mone requires educa-
tionat auazinment beyond a high school education. In
many of the complex real estale situations which con-
fromt the apprsiser, truly professional training in land
cconomics and in snalytical valuation methods is a
necessity. Familiarity with the subject environment is
not essential if the appraiser is trained in discovery and
familiar with basic principles of value,

It is quite possible that under some circumstatices, a
totally untrained person can present evidence of useful-

- ness in the prediction of V.. ¥ it is a short-range predic-
tion refatng to an uncomplicated property in an area
where there has been an active market for similar prop-
srties, there is required only 3 wfficient koowledge of
recent transactions, a reteniive memory, and a logical
mind w2

It seems clear, therefore, that in the present state of the
appraisal art it is not desirable 10 attempt to define by
legislative fiat a specific class of persons who wiil be
deemed sufficiently expert to testify at 2 condemnation trial
without further qualification, nor docs it seem desirable to
state that certain persons are not qualified to testily. Wide
discrelion must continue to vest in the trial judge, but this
fact perhaps docs not preciude all attempts at clarifying the
rules. The recent Califorpia and Pennsyivania stalutes are
instructive on this point. For example, the Pennsylvania
statutes provide that a condemnee or an officer of a cor-
porate condemnee may, without further qualifications, tes-
tify as to just compensation.)¥* They further provide that
a qualified valuation expert may state any or all facts and
datz he considered in arriving at his opinion, whether or
pot he has personal knowledge thercof)** Somewhat fo
the same effect is the California provision permitting a
witness to cxpress his opinion if it is based on matter per-
ceived by or personally known to him or made known to
him at or before the hearing, whether or not such matter
ordinarily would be admissible in evidence, and if the mat-
ter is of & type that reasonably may be relied on by an ex-
pert in {forming an opision as to the value of property and
which a willing purchaser and o willing selier would take
into account in determining the sales price of the prop-

m1 R, RATCLIFF, REAL ESTATE VALUATION AND HICHWAY CONDEMNATION
Awalps, 65-66 (7 Wis. Commerce Report 6, 1966) [hersinafier cited ma
RaATCLIFE).

W Py STAT. ANN, [L 26, § 1-704 {Supp. 1967), in the Appendix of
thig report,

W Pa. STAT. ARN. [it. 26, § 1-T05(1) (Supp. 1967, in the Appendix of
this report.
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erty.™ The Pennsylvania statutes clarify a further point
by stating that 2 valuation expert, if otherwise qualified,
shall not be disqualificd by reason of not having made sales
of property or not having examined the condemned prop-
erty prior to the condemnation, if he can show he has

WOy, Evibewcr Cobg § 814 (West 9661, in the Appendis of this
fepost.

acquired knowledge of its condition at the time of the
condemnation.’® On the whole, however, neither the Cali-
fornia statutes nor the Pennsylvania statutes make any
substantial inroads on the trial court’s discretion to deter-
mine the qualifications of valuation witpesses.

TS Py, STAT. ANN. tit, 26, § 1-705(6) (Supb. 1967), in the Appendiz
of thix report. .

CHAPTER THREE

JURY VIEW OF THE PROPERTY BEING TAKEN

As a parcef of land subject to condemnation is immovable
in character and so cannot be practically produced in court,
the assessing tribunal in an eminent domain proceeding
must go to the premises for a view. In this chapter con-
sideration is given only to those views by the common law

trial courl juries ar other assessing tribunals (such as com-

missions, boards, or trial judges in cases tried without ju-
ries} making final awards that are appealable by cither
party to the appellate court Jevel. Eminent domain statutes
in many states permit, as a preliminary procedure, the
appointment of some type of board or commission to view
the premizes and ascertain damages, but, because the
awards of such boards and commissions may be appealed
for a jury trial, they are not regarded as final. In some
states, however, the award ascertained by the commission-
ers becomes final upon the tria) court’s confirmation, and
neither party has & right to appeal for a jury trial from
that award.™** Az the commissioners in those states func-
fion more as a jury than ns a board of viewers, views by
them are, therefore, considered in this chapter as being by
a jury.

Issues relating to jury view, which were found to have
erisen quite frequently in the recent highway condemna-
tion cases, involved both the right to view and the conduct
and effect of such views. Among the guestions litigated
were: (1) Is a party to an emincnt domain proceeding
entitied, as a matter of right, to have the jury view the
premisea? (2) H a view is a matter within the trial court’s
discretion, under the circumstances of the case did the trial
coart abuse its discretion in permitting or refusing to per-

™ Sar, ey, DL Cooe ANN. Lil. 10, §§ S5108(b), (d), (g), (h) (1833);
V. Cove Anu. §§ 33--63.1, 3364, 13-86 {Bupp. 1966). In Delnware and
Virgivia te “juross” are commisvioners

mit a view of the premises by the jury? (3) What pro-
cedure should be used in requesting a view, and what meth-
ods should be used to safeguard the jury from outside
influences while they are visiting the premises? (4) What
evidentiary effect does the jury's view have?

Statutes dealing with one or more aspects of jury view
have been enacted in many states, These may be applica-
ble either to jury trials in general 27 or to eminent domain

proceedings in particular. 1%
RIGHT. 70 JURY VIEW
Esteblishment of Right
A’jury view of the premises taken or damaged in an emi-
nent domain proceeding is discretionary with the trial court
under the common law irrespective of any statutes con-
ferring that express power.’® In those jurisdictions (3uch
Georgia) following the common law ruje, the trial judge
may permit the jury to view the premises, with or without
the parties’ consent, whenever in his discretion such & view
would aid the jury to better understanding of the
evidence.3%¢

Even though the judicial power o order a jury view
exists independent of any statutory provision,*® many of

W Sue, 4.9, ARL. STaT. ANN. § 37-1731 (Rept. 1962); Cavr, Coss Cirv. P,

¥ 510 (West 1955); Mliroe. Syar. ANn, § S48.42 (1947); N.D. CEnT Cota

¥ 28-14—1! (1960); R1. Gew. Lawp ANN. § 9-16-) {1956} Uran R
Cre. P, 47(3), Wasr. Rav. Coog ANN. § 444270 (1962); Wis. Snt
i 17020 (1965); Wyo, STAr. ANN. § 1-125 {1957}, in the Appendis of
this report,

S, sp., Cit. Evioarnex Cona § B13(B} (West 1965); Coto. Rav,
Star. ANN. § 30-1-10{1} (1963); Duc. Coor Awn. Ut 10. § €10808)
(1932); Fua. Star. § T3.071(5) (1967); IL. Rev. STat. ch, 47, 4 % (196%)
mmhm Domata Act); . Rev. Svar. ch, 24, §5-3-29 mm {Local
Improvement Act); Mp. R. P., R, I718; Mass. ANK. Laws ch. 79, § 22
{Supp. 1965); §.D, Cooe § 28.13A09 (Supp. 1960); Va. Cobr ANN. § 25
4621 (Repl. 1964) [penars) condermpaadon); Va. Cope AnN. § 15-54
{Supp. 1966) {llllway copdemmation). [n the Appendix of this epart.

U See Siate Highway Dep't v. Andrus, 212 Ga. 137, 95 SE 781,
Y8E-82 (1956) {glctum); Barber v. State Highway Comm’'n, 3 Wyn, :Hﬂ.
352, M2 P24 N, 726 (1959) (dicium). See also 5 Niomors, Law op
EsineNr Domatd § 15.3(2) {rev. 3d od. I1962) [hereinafier cited s
Nicnowd], 4 Wiasicke, EviiaNcE § 1163 (3d ed, 1%40) [bersinafter cited
a8 Wiohsons).

" State Highway Dap't v. Andrus, 212 Ga. 737, 737-38, 95 S B.2d 701,
'm-n (1936) (dictan). See Seate Highway Depl v. Sinchir Refluiog

» W3 Go. App. IV, 22, 13 S.E.2¢8 293, 296 (I1961) (dictum).



the jurisdictions have adopied various legislation *°2 either
authorizing % or requiring > such a jury view. One of the
probable reasons for the prominence of such legislative
recognition of jury views is that a view of the premises
taken or damaged in an eminent domain proceeding is
important, if nol essential in some instances, o the assess-
ing tribunal’s irtellipent understanding of the issues in-
volved in the case.® Basically, the statutes governing the
right to a jury view may be broadly classified zs those
making 2 view mandatory under certain conditions, par-
ticularly if so requested by cither party,*® and those leav-
ing a view 10 the trial court's discretion.®” Whether the
parties have a right to a jury view of the premises or
whether this is discretionary with the trial court is, there.
fore, settled by statute in roany jurisdictions.

Einder the statutes of at least one state,®¥ views of the
premises are mandatory regardless of a request. The man-
datory right to a view under one of Virginia's applicable
statutes “°* was upheld, even though the view had taken
place after the buildings were removed from the prem-
ises. 310 Statutory provisions in some other states change
the common-law rile by meking a view a matter of right
at the request of cither party; *'* in Florida 2 and Missis-
sippi % the same mandatory provision exists, except that
& view may be ordered at the discretion of the trial court
if neither party requests one. Maryland’s statute provides
that the court shall direct the jury to view the premises
unless a written waiver is filed by ali the parties, and even
under those circumstences a view is discretionary with the
courl.?'* Most of the statutes applicable to jury views in
eminent domain proceedings are discretionary in pature; 16
therefore, they may be considered merely declaratory of

14 WiomoRe, supra nbie 199, § 1163,

Ml Ser alse 3 NICHOLS, supra note 189, §8 14.3, 18.3(4)(a), {b).

™ See, e, ABK. STAT. ANN. § 27-173 (Repl. 1962); Cat. Cope Civ,
2. 610 (West 1955); Cowo. Riv, Stat. Axw, § 50-1-1001) (1963); DsL.
Cooe Awn. 42 1D, § 6108(d) (1953); Fra -STar. § TAOTUS) (1967):
I, Rev. Star. ch. 47, § 9 (19685} (Eminent Domain Act); [ Rev.
Sray, ch. 24, § 9-2-2% (1955 (Locs! Improvement Act): Mb. R. P,
R.OUE, 44 2 & Mass, ANN, Laws ¢h. 79, § 23 (Sopp. 1965); Miwn,
Srar, Ane, § 586,12 (1947); W.D. Cont. Cooe § 28-14-15 (1960): 5.D,
‘Covt § T.1IA09 (Sopp. 1960); R. E. GEN. Laws ANN. § 9161 {1934);
Uran. R, Cv. 'P. 47(1); Wasw. Rev. Cooe Anw, § 444270 {1962);
Wis, Stat. § 27020 (1965); Wvyo. STar. Anm. § 1-125 (19671, Ser alo
5 NitroLs supro note 199, §184,

" e, xg., VA COpE ANN, § 135-46.21 (Hepl. 1964} ({general condem-
nation); Va. Cobk ANN. § 33-64 {Supp. 19661 (highwey condemnation).
S aleo 3 WICHDLS, supra note 199, § 193,

= § NICHOLS, supra note 199, § 18,3,

Wt Ser, .2, PLa, Brar, § TIOTISY (1967); LtL. Rmv. Srar. ch 47,
§ 9 (1985); Mo. R_ P, R. LI, 3¢ a, ¢; Mass. ANN. Lawa ch. 79, § 12
(Sopp. 1963); Miss, Cout ANN. § 2770 {Recomp, 1936); Gre. Rev. STaT.
$ 36538004} (Repl. 1963); Ya. Cove ANN. § 25-45.21 (Repl. 1964}; Va.
CopE ANN. § 33-64 (Supp. 1966). See alro 5 NRGLA, supra nolz 199,
4 18341 (b}

W See, 0.8, ARK. STAT. ANN. § 27-1731 (Repd. 1962); Cav. Cotr Civ.
P, § 610 (West 1955); Cowo. Bev, STar. AnN. § 30-1-10¢1) {1963); Dew.
Covs ANN, ti. 10, B S108(d) {1953); JL. Rev. STAT. ch. 3, § 3-2-29
(1965); MnN, STaT ANN, § $86.12 (1947); N.O. Cent. Cope § 28-14-15
(19607; Ome. REV. Star. § 17,230 (Repl. 1965); BRI, Gen, laws ANN.
§ #-26-1 (1956); S.C. Cooe ANN. § 38202 (196237 5.0, Core § H.13A09
{Sopp. 1960%; Uran R, Civ. P. 470} Wasa, Rev. CobE ANS, § 4.44.270
(1962); ‘Wih. SwaT, § 27020 (1965); Wvo. STAT. AR, § 1-125. (1957).
See alro 5 NwcHOLS, supra pote 199, § 18.3(4) (&) -

e Cobm Avn. § 28-46.21 (Repl 1964) (gemerw] condempation);
Vi, Com ANW. § 3364 (Supp, 1986) (highway condemnation), See alse
5 NICHOLS. supra pote 199, § 18.3{45¢b). * -

8 Vi, Coon ANN, § 33-54 (Supp, 1965).

v Komegay v. City ol Richmond, 185 Va. 1013, 1026-28, 41 SE.2d
43, 50-5% (i5947).

=i Spe, 0.p., {1, REV. STAT. ch. 47, § ¢ (1965); Onx. Rev. STar. § 364,
3004} [(Repl. 1965, See afro § MicwoLs, supre note 199, § 183 343 (b,

R Fra. STAT. § TLOTHCS)Y (I96T). Ser Myers v. Clty of Daytona Beach,
138 Fla, 839, BEX, M) S0. 2d 354, M55 (I1%47).

52 Mgy, CoDE ANN. § 270 {Kecomp. 1956).
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the common law.®® Views under some of those statutes
are not considered to be a matter of right, but they may
be ordered when deemed proper at the trial court's discre-
tion.?*" This wouki probably be the rule cither in the
absence of a statute ¥'5 or in the absence of a statite mak-
ing a view mandatory.®'®* Whether a view of the premises
will or will not be permitted after one has becn requested
by a party to the proceeding is discretionary with the trial
court under the other nonmandatory statutory provisions 3¢
Here, a request for a view is a prereguisite 1o the trial
court's exercise of its discretion, In fact, a request for a
view by either party is an imporant element in some stat-
utes, regardless of whether the view is mandatory or dis-
cretionary under the particular statutory provision.®™! An
analysis of these statutory provisions indicates a lack of
uniformity among the various jurisdictions relative to the
rights to a jury view.

All of the problems involving the right to a jury view in
the recent highway condemnation cases were found ¢ have
arisen in those jurisdictions where the view was largely a
matter of judicial discretion. Appeals generally arose when
there had been some changes in the premises between the
dates of taking and viewing: jury views being discretionary
with the trial court, the issue on appeal was whether the
trial court had abused its discretion by granting or refusing
to grant such a view under the particular circumstances of
the case. Some of these discretionary refusals 10 view were
upheld in a few of the recent highway condemnation
cases,*?* in other cases the tmial judges were held not to
have abused their discretion under the particular circum-
stances in permitting jury views of the premises’®® The'
Dbasis for the appellate court’s affirmation of the trial judge’s
decision in each case was that views are not a matier of
tight ** under the siatutes, but are discretionary with the

Mo R PR U8 §§a e

4 Soe g8, ARE. STAT. ANN. § 27-1731 (Repl. 1962); CaL. Coowe Civ.
P.o§ 610 (Wemt 1953); Coro, MEV. STav. AN, § SD-1-100(1) {1963);
L. Cove ANN, Gl 16, § GI0BLd) {1953); lLr. Rev. ST ch, 24, § 9-
2-29 (i363) {Local Improvement Act); Mins. STar. Ann. § 54612
(I1M7); N.D. Cent. Cope § 28--14-15 (I90); R Gmn. Laws ANN,
§ 9-156-1 (1956); Wrs, STat, § 27020 (1965). Wryo, S1a7. Ann, § J-128
(1957). See olio $ NKHOLS, supra note 199, 3 18.3{47(a); 4 Wmore,
rupra note 199, § 1164,

IS NICHOLS, suiva nole 199, § TH.3{4){2): 4 WioMONE, supra note
199, § 1164,

nT Axk. Srat. AWN. § 27-1731 (Repl. 1962}; Car. Cong Cw. P, § 610
(West 1955); D, Cope ANN, tit. 10, § SI08(&) (1953); MmN, Star.
ANN. § 546,12 (1547); N.D. Cent. Conk § 28-14-15 (1960); Wvo. Stat.
ANN, § 1-125 (1957). See CaL, Evivemct Cobe § Bti¢h) (Weat 1966),
which staves, “Mothing in thvis section prohibiis a view of the property
being valued, . . " See alic 9.6 Acrem of Land v. Stale #x rel. MoConnell,
49 Del. 64, 55, 109 A2d V96, 29798 {1954}, where in dicium the court
recognizes the discretionary nature of i statute telative Lo jury views.
See alio 5 MICHOLS, tupra nite 199, § 18.3(4)fa}).

#x 5 NS, supra noie 199, § 18.0(4)(a).

85 NICHOLS, supra note 199, § 18.3(3).

3 Coro. REV. STAT, ANN. § S0-1-1001) {1963); Lir. REv. STav. ch. 24,
§ 9--2-20 (1968); RJ, Gex. Laws ANN. § 9-15-1 {1956); Wi StaT.
§ 170.20 (i965). See 5 NicHous rupsa note 199, § I1B.3(8qu).

At Nee, e Coln, Rev. Star. AN, & 50-1-10 (1953): Fra. STAT.
§ TAOTI(S) (1967); e, Rew, STar. ch. 24, § 9-2-29 (3965); ML Rev.
BTaT. ch. 47, § 9 (1965}, Mass. Axn. Laws ch. 19, § 22 (Supp. 1965);
R.L. Gex, ILaws. Ann § 9-16-1 (1955), Wis. Star. § 27020 (1963).

B Arkanaas Stwate Highway Comm's v, Carder, I28 Ark. '8, 11 1), X3

SW.2d XM, 332-23 (1957); People ex rel. Den't of Public Wotks v.
Logan, 198 Cal. App. 2d SB1, 594, 17 Cal. Rpir. 874, 679 (1941). Ser
5 Nicins, supra note 199, § 15.3(1).
- vm Couaty of Loy Angeles v, Pan Americal Dev, Corp., 188 Cal. App,
2d 15, 20, 33 P2d 61, 65 (19%56); Townsend v, State, 157 Wix, 129, 334,
435 NW.2d 458, 460 (1950); Barber ¥v. State Highway Comm’n, 80 Wyo.
40, 35253, 342 P.2d TLY, 7H6 (1959). See § MNacHOLS, sepro nota 199,
§ 18.3{3).

™ Arkansas Stae Highway Comm'n v. Carder, 228 Ark. 4, 11-12, 305
3.W.2d 330, 332-33 {1957):
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trial court.®** Urdinarly the discretion exercised by the
trial court in permitting or refusing 1o permit a jury view
is nol disturbed on appeal unless the record clearly shows
an abuse under the particular circumstances of the case,*®

In exercising its discretion 10 grant or reluse {0 grant a
view, the particular circumstances in each cuse become
important to the trial court. Consequently, a look at some
of those circumstances may be helpful. Construction work
had been in progress at the tine of irial in a California
case *¥ where the refusal of the -trial court to gramt a
request for a jury view was upheld.*** According to the
appellate court, the construction hacd caused such o vast
difference in the property’s appearance between the valua-
tion and trial dates that a jury view, if granted, might have
been improper and prejudicizl to the landowner.®*® In an
Arkansas case 20 the trial judge’s discretion to refuse a
jury view of the premises in guestion was upheld despite
the fzct thar #t was seemingly based on a negative response
of the jury when gueried as to whether they wanted to view
the property.®** In affirming the lower court, the appeliate
court acknowledged that, under the statate,**® the power to
allow a jury view rests in the judgment and discretion of
the gourt and not in the jury,**® However, the appeliaie
court stressed that a view is not a matter of right, but rests
in the sound -discretion of the trial judpe as to whether it
is proper to enable the jury to obtain a clearer understand-

ing of the issues or make correct application of the evi-

dence.?  An additional factor for upholding the trial
court’s discretion to refuse a jury view in those two cases
was that maps, plats, photographs, and other descriptive
iterns portraying the conditions of the properties at the time
of valuation had been introduced in evidence and deemed
sufficient by the trial court.?*

In the cases whetre the thial court’s discrebon to permit
jury views was upheld, the particular circumstances of the
cases were important. Even though some changes had been

mid, Courty of Los Angeles v. Pan Amerléan Dev, Corp.. 148 Cal.
App. 2d 15, 20, 303 P4 61, 65 (1956); People ex rel. Dep't of Paklic
Works v. Logan, 198 Cal. App. 2d 581, 590, 17 Cal. Rptr. 674, 679 (1961);
Barber v. State Highway Comm'™n, B0 Wyo. 340, 332-53, 142 F.248 713,
6 (1999). Ses Ajootinn v. Director of Public Works, 90 R.E 96, 10I,
155 A.2d m 246 (1959) (dictum)}. Sz¢ slso § NICHRQLS, Supra note 199
[ RLRIXIN

=% Prople ex rel, Ocpy of Public Works v, Logan, 198 Cal. App. 2d
SBI, 590, 17 Cnl. Rptr. 874, 679 (1961}, Ser 5 MicHOLS, supra note 199,
§ 1833, )

=t Pegple #x rel. Dep't of Public Works v, Logan 158 Cal. App. 2d
S81, 590, 17 Cal. Rpir. 674, 679 (1961). The condemnor comtended that
the deninl of its motion for & jury view constituted an abuse of discretion:
bence it was an error.

2% It The appellaie court emphayited the rule that & jury view i3
within the tound discretion of the irial court and thae the- decislon made
by e trinl judge will not be reversed uniess the record clenely shows kn
wbuse of that dscretion.

e ), An indication was made that, had ihe trisl court gruated a jury
vigw, its diccretlen would rot have been upheld.

" Arkansas State Highway Comm’r v. Carder, 238 Ark. 8, 11, 303
S.W.2d 1M, 332 {1957). The condeanor contended that the kiel court
abused ity discretion in refusing a roquest for a fury view of the lands
in question.

=213 st 1112, 305 5.W.2d at 3132, The rrlal judge called for a show
of hands on the part of the jury pembers to determine whether or not
they felt a view of the premises was gecesary. Gelling a megadive re-
aponse, the trist judge exercised his discretion and efused the condem-
not's reguest for » Jury view,

W ARK. STAT. ANN, § 271731 (Repl. 19621,

W Arkansay State Highony Comm'n v Carder, 128 Ark 8, 12, 3038
SW.2d 1M, 311-33, On appesl the condemnor clrimed that the irial
judge failed 1o comply with the stamde by allowing the jurers o deter-
mine \;hel.her shey should view the Janda.

= rg.

™ 14, People exr rel. Dep’t of Piblic Works v, Logan, 199 Cal. App.
2d 581, 390, 17 Cal. Rptr. 674, 67% (1961},

mude in the property’s condition between the date of valua-
tion and the date of trial. the trial court’s discretion fo per-
mil a view was affirmed in a California case; #*% the reason
was thal the changes made in the property benefitted, ra-
ther than harmed, the landowner*** The trial court's dis-
cretion to permil the jury o view only a portion of the
property in question was upheld in 2 Wyoming case’#
even though the appeilate court admitted that perhaps it
would have been fairer to have shown the jury the entire
ranch.*™ As the bases for its decision, the appellate court
emphasized:  thal there was not any evidence to indicate
the limited view was prejudicial to the landowner; in emi-
nent domain proceedings,®? the trial court is permitied a
wide discretion in granting views of the premises; and the
jurars were expressly instructed that the view was not 10 be
considered as evidience, but was only for the purpose of
permitting & better understanding of the evidence.?* Simi-
larly, a view was held to have been permissible in 2 Wis-
consin case because the purpose of such a view was only
to enable the jurors 1o better understand the evidence pre-
sented at the trial 2+

In only one case was the triat judge held to have abused
his discretion under the statute *! in granting the con-
demnor’s request for a jury view. ™ Stating that it is well
settled in Rhode Island that the object of a view is to akl
the jury to understand more clearly the evidence presented
at the trial, the supreme court pointed out there was noth-
ing peculiar about the property here that would have tended
t0 indicate that a view might be required {o enzble the jury
to fully understand and evaluate the testimony elicited at
the trial.>*® TFherefore, the cusiomary purpose for which a
view is ordinarily allowed was not shown by the condemnor
1o have existed in this case.*® The effect of the view was
to allow the jury to see the property at a substantial interval
of time after it had been condemtied by the state and at a
time when conditions of the premises weres materially dif-
ferem from those existing 2t the time of condemnation. ™
A pew trial therefore was ordered.

™ County of Loz Angeles v, Pan Amezican Dev, Cotp., 146 Cal. App,
2d 15, 20, 303 P.2d 81, 64465 (1956). Here the iendowner coniended that
the brial court erred in permirtdng the Jury to view the , ba the
gound that the property was nol in i same condition as at the time
of the Arst irial

w2 The question an to wherher the jury should be permitted Lo view
the premises 1 8 marer largely within the oial judge's discreiion.

"Bubtr v. State Highway Comm™. 80 Wro. 340, 353, 342 P24 7123,

T (1959). Here the landownec clalened the trizl cour! erred in granting

the condemnor's motion to have the Jury view only & part of the poop-
erty in question. 80 Wyo, at 352, M2 P24 a1 T2

™ Fg, ot 352-53, I P2 et 726,

Mo Fd at 353, 242 Po2d at T26.

e Jd, at 352, 343 P2 726,

»t Towngead v. Stare, 197 Wis, 319, 334, 43 N.W.2d 458, 460 (19%0).

vl B 1 Gew. Laws AN, § 92161 (1938, Jury views am discretionary
with the trial court after one hay been requested by either party.

4 Afoatizn v, Direcior of Public Works, 90 R.1, 96, 103, 135 AJd 244,
247 (1959). )

=8 0d, nt 101, 103, 155 A24 at 248-47. Here the propany talien “cotie
sisted of apo oxdinary lgstory building hal did not hawe an inricate

description,

i Id. Here the trial judge should have reguired sufficient informaton
w be prepented with regard w the merits of the view s that he could
have Inrelligently exercised hix discretion in deciding whether the view
was ressonably mecessary for the betier underslanding of the evideace for
the expedition of the rial and for protecting the rights of all intevested
partles. . The burden of sailsfying the trial judage that the (aklng of the
view at such time in feasonably necessary under all the circumstances is
upon the requesiing pariy, which was the condemnor in this case, and
he failed W do so. 90 R.1 ar 101-02, 155 A2d at 246-47.

1L a 102, 155 A2d at 247,
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An apalysis of these recemt highway condemnation cases
reveals that several factors were taken into consideration
by the trial judges in exercising their discretion {0 grant or
refuse to grant a view. These factors appear in many in-
stances to be dependent on each other. One such facior is
the degree of importance of the information to be gained
by the view in relation to the inconvenience and time ex-
pended in taking a view.*® Presenting facts to a tribunal
through a view is often inconvenient, time consuming, and
disruptive to the pace and movement of the trial. On
occasion, particularly when the nature of the issue or the
premises to be viewed render the view inconseguential, the
disadvantages of prolonging the trial cowld outweigh any
advantage of a view.?® A factor closely related 1o the
degree of importance of a view is whether the customary
puzpose for ordinarily allowing a view does exist in the
particular case.®® Alsp associated with the necessity of a
view is the amount of information that has been or could
be adequately secured from maps, photographs, diagrams,
and so forth.3* 1If information can be gotten from maps
and photographs the necessity for a view decreasss, par-
ticularly if changes have occurred in the condition of the
property between the dates of valuation and trial,
Another factor influencing the trial judges’ discretion is
the extent that the prewnises have changed in appearance or
condition since the controversy arose.®** As the present
condition of a parcel of land is not always a good index of
its prior condition at the time in issue, the rule seems to be
that a view may be properly refused where there has been
such a change in the property's condition that a visit to the
premises in its present condition would probably be mis.
leading 1o the jury or harmful (o one of the parties,?s?

PROCEDURE FOR CONDUCT OF JURY VIEW

One of the issues relating to the conduct of a view involved
the procedures for requesting such a view. In light of the
fact that so many statuies require a request for a view by
oue of the parties before the trial judge may exercise his
discretion, or before a view may be ordered in those man-
datory situations, the issues involved in the procedure for
requesting such & view can become important.® Recent
Georgia cases seemed 1o indicate that it was an improper
practice for a counsel 10 make a motion requesting a view
of the subject property in the presence of the jury.®** How-

Ne Ser. ¢.x.,. Arkansas Sirte Highway Comm'n v. Canrder, 228 Ark. 3,
1811, 305 SW.2d 330, 332-33 (1957), where oot evea the Jury could
nee the advaatage of a view,

4 Cor 4 WiGHOET § 1164,

M Sap, o8, . Ditector of Public Works, 90 R.1. 96, 102-03,
153 A 2d 244, 24647 (1959).

M See, of., Arkansas State Highway Comm’n v. Carder, 238 Ark. #
11-11, 305 5.W.24 330, 332-33 (1937); People #x ral. Deptnl?ubl::
Works v, Logan, 196 Cal. App. u 381, 590, 17 Cal. Rptr. 674, §79 (1961).

e, £f. meormmu . Pan American Dev. Corp., 146
Cal. App. 2d 15, 20, 301 P.2d 51, &4 (1956). Peeple ex rel. Dep't of
Public Worla v. Logan 198 Cal. App, 2d 581, 590, 17 Cai Rpu, 674, 6719
{1961); Ajoctian v, Director of Public Warks, 50 R.5. 56, 101-03, 155
Ald 244, 64T (1959).

0 Sxe 4 Winspun § 1164,

5 See uy., Cono, REv. Syar. AN, § 50-1--10¢1) (1963); Fra. Srar,
§73 1(5) (1967): Jur. Kav, S1at. ch. 47, § 9 (1965); ILL. Rev. S1ar.
ch. 24, § 9-2-29 (1965); Mass. Ann. Laws ch. M, § 2T (Supp. 1965);
R I Gl Laws ANN, § 9-16-1 (1956): Wis. Srat. § 27020 (156%5),

'MHIMD@’!? Peavy, 77 Ga. App. 3B, M3-14, 42 S.EM
4TS, 4852 (ﬂl).&n Highway Dept v. Sinciair lettho.. 101 Ga.
App, 18, 20, 23, 138 S.B.24 293, 295-96 {1961).
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ever, the practice was held not to be prejudicial or harm-
ful, in one of the cases due to the absence of a timely
chjection to the procedure during the trial,2*® and in the
other case because the jury was prompily excluded so that
it was not present when either the objection to the motion
or & motion for & mistrial was made by the appellant*s
Consequently, it appears that before a request for a view
made in the presence of the jury coenstilutes a reversible
error, the trial judge would have to refuse the opposing
counsel’s immediate request to retire the jury and thereby
force such counse! to make his objection to the request for
the view in the presence of the jury %

A variety of provisions are generally found in the statutes
aimed at safeguarding the jury from outside influences dur-
ing the view. Among these is the popular provision requir-
ing that the jury be conducted to the premises in a body **
While conducting the view, jurors in many jurisdictions are
in the custody or under supervision of the bailiff,*¢ the
sheriff,*® or an officer.?2 Some of these same statutes piso
provide that the premises will be shown to the jurors by
some person appointed by the court for that purpose.?s?
Under Minnesota's statute the premises will be shown by
the trial judge or some other person appointed for that
purpose by the court.?s* These “showers” appointed by the
court 1o point out 1o the jurors those features of the xene
that have been referred o in the testimony may do so with-
out violating the hearsay rule. Only the Maryland **° and
Virginia ¢ statutes specifically provide that either party or:
their representative may accompany the jurors on 2 visit to
the premises. Maryland's statute permits only one repre-
sentative of zll the defendants and ope of all the plaintiffs
to accompany the jury. Such a sepresentative js the only
person permitted to make a statement. He shall point out
the property sought to be condemmed, its boundaries, and
any adjacent parcels that are affected by the taking. Vir-
ginia also prohibits other persons from accompanying the
jurors. Several statutory provisions prohibit persons other
than those appoimted by the court as “showers™ of the
property to speak 10 any of the jurors on any subject con-
nected with the trial during the inspection. ™ Under Dela-
ware's statute,®* testimony may pot be taken at the view,
except for designation and identification of the property.

4 Siate Highwey Dept v. Peavy, 77 Gu, App. 308, 13-4, &8 SE2
78, 482 (1948).

* Swate Highway Dep't v. Sinclair Refining Ca., 103 Gu. App. 18,
2, ZZMHIS.EEM I93-50 (1961).

-

2% ARk, STar. AWK, § 27-1731 (Repl. 1962); Cavr. Copg Civ. P, § £10
(West 1955); Minn, STaT. ANN. § 546,12 (1947); N.D. Cent. Com
§ 281415 (1960); Wyo. STer. ANN, 4 =123 [193T),

™ Coro. Rev. STaT. AnM. & 50-1-10{1} (1963) (sworm batlitt): Der.
CosE AWK, liL 10, § S108(d) (1953) (under the aupervision of the court
by Lthe court bailiff).

WV, O0BE ANN. § 3364 (Supp. 1966) (sherill or one of his deputies).

3 ARK. STar. ANN. § 274731 (Repl. 1962): Car. Comx Cwv. P
§ 500 {Weat 1955); . Ruv, Syar, ch. 24, § 9-2-29 (1963); Mp. R. P,
R. UIB. 4 b MiINN. Siav, ANN. § 546,12 (1947) (proper officeri: N.D.
Cent. Cooe § 20 -14-33 (1960); Wyo. STaT, ARN, § 1-1253 (93T,

o Ak, STat. ANN. § IT-1731 (Repl, 1962); Ca- ConE Civ, P, § 610
(Weai 1955); N.D. Cent. Coor § 281415 (1960}, Wyo, STar. Awm.
§ 1325 (1957).

™ OMINN, SraT. Ann. § 53612 (1947),

Mo RP,R UG 5

™V Cooe ANK § 33 64 (Supp. 1966,

Ak, STaT. Ank. § 27-1731 {Repl. 1962); Car. Cont Civ. P, 4 $10
(West 1955); MIwn, STaT. Ann. § S46.12 {1945); N.D. Cenr. Covk § 28
1415 (1960); Wro. Stat. ANN, § 1-125 (19357).

W DEL. Copx ANN, UL, 10, § 6S108(d) {19353),
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Rhode 1sland’s statute simply provides that the court shall
regulate the view,2s?

Reference is made in only a few states to the trial judge
accompanying the jury on a view.*”® In Rhode Island the
trial judge may accompany the jury at his own discre-
tion: 27 in Maryland **2 and Virginta ** it is mandatory
that he accompany the commissioners or jurors if a motion
to that effect is made by either party to the action. A recent
Greorgiz highway condemnation casc held the presence of
the trial judge at the view was not necessary.:™

An issue with tespect to the conduct of a view was raised
in a few of the recent highway condemnmation cases; #™ it
involved the propriety of permitting the parties or their
representatives, witnesses, and other persons to .accompany
the jury on the visit to the premises for the purpose of
answering gquestions concerning the location of propery
lines and showing the jurors vital points that had been
developed by the evidence. In a Georgia case the con-
demnor's failure to object to the trial court’s ruling pre-
scribing the conditions for the jury view was held to have
constituted a waiver of its right to have a representative or
counse] present at the view.?* Because the condemnor was
not prejudiced, the trial court’s ruling in an Alsbama case
to the effect that the landowner was entitled to accompany
the jury on its inspection of the property was held not to
be reversible under the particular circumstances, even if it
was error.3? Nothing in the record showed that the land-
owner actually accompanied the jury, and, if he did, no
wrongivl conduct on his part was shown®™ Conceding
that the authorization of the condemror’s engineer, who
had testifisd on behalf of the city, to accompany the jury
for the purposes of apswering the jurors' questions con-

_cerning the property lines could be erroneous, the Alabama
case again held the error was not reversible under the cit-
cumstances.2™ In this case the record was silent as to any
misconduct caused by the engineer’s presence that could
have been prejudicial to the andowner, and the pry was
dnstructed to the effect that testimony could not be taken
during the view. 250 '

5 Gen, Laws ANN, § 5-16-1 (ER36), “. . . in all such ceses the
court shall reyulate the procesdings ot the view . . . ."

™Ser, cg. Mp. R. P, . UN8, § &; RL GEN. Laws ANN, § 9-i6-1
(1956); Va. Cope AMN. § 33-64 (Scpp. 1966). See alro MiNN. STav,
ANR, § M56.12 (1947}, .

am R i GAN Laws ANN. § 9-16-1 {1936).

e R.P,R UL §d

iy, Cove ANN. § 33-64 (Supp. 1966).

“;’iState Highway Dep't v. Peavy, 77 Ga. App. 308, 31), 43 5.R.24 478,
{1948). .

=5 Sigte v, Johneon, 268 Alz. 11, 104 Sa. 2d SIS {1958); Wallace v.
Phenix City, 263 Als. 413, 108 So. 24 173 (1958); State Highwsy Dep't
v. Peavy, 77 Ga. App. 308, 48 S.B.2d 478 {1948). :

s Seate Highwey Dep’t v. Peavy, 71 Ga. App. 308, 313-14, 48 SEM
418, 482 (1948). A distinction 8 made with criminal actions, where the
defendan: is entithed 1o be present at ovety stage of the trizl, Here the
triaf court ruka thut no one inweresied in the filigation could sccopoy
the jury on the view.

7 State v. Sohmson, 268 Ale 35, 12, 104 So. 2d 915, 915-17. (1958).
The supreme court wosid not comcede that the ruling of the trial court
to periil the landowncr tp accompany the jary wos sver erroncons, bt
because of the paricular circumstances of the case did nel decide that

inae.

mid The appellant has the burden not only In show crror, bat o
show probable injury, which could not be donc in this case,

20 Wallace v. Phenix Cily, 268 Ala. 413, 415, 108 So. 2d 173, 175 (1998).
Bagically the sppeltant lsadowner failed in bis burden o show not oely
an amrar, bat probable imjury. A reversibie error, sccording (o e court,
would not cves have been commltted had the landowner properly ob-
h:gd ”m the trial coort’s ruling. ’

EFFECT OF JURY VIEW

Decisions reiating to the evidentiary effect of jury views
superficially appear 1o represent the point of greatest dis-
agreememt among the various states, insofar as fhe law
relating to jury view in condemnation proceedings is con-
cerned, Thus, some courts will say that the jury’s view of
the property constitutes evidence; other courts will say that
the view is not evidence but, rather, is a device to enable
the jury to better understand the evidence presented at the
trial. The apparent differences tend to disappear, however,
if one takes the position that the crucial test of the evi-
dentiary effect of a jury view is whether it will support a
verdict that is outside the range of the valuation testimony
given at the trial. Using this criterion, the states can be
divided into two classes: (1) those where the courts hold
that a view constitules iedependent evidence that will sup-
pert a verdict outside the range of the valuation testimony
given at the triaf, and (2) those where the courts hold that
a verdict must be within the range of the valuation testi-
mony, whether the view is denominated as independent
evidence or merely as testimory to enable the jury to better
understand the evidence.

Onfy one of the cases in the sample reviewed seems to
falt squarely within the first rule; ie., that a jury view will
support a verdict that otherwise is outside the range of the
valuation testimony. In an Alabama case **! the valuation
commissioners had awarded $11,650; the landowner ap-
peeled to circuit court for a jury trial and was thers
awarded $14,675. The condemnor appealed this verdict to
the supreme courl, contending that the verdict was outside
the range of the evidence presented at the trial decause the
valuation commissioners had testified as to the correciness
of their original award of $1§,650, while the landowner
did not offer any witnesses on the issue of the valuation of
the property. The supreme court held that, because the
jury viewed the premises, it was not bound by the evidence
of value testified to by the witnesses.

Several cases have tpecifically heid that the view is not
to be considered as evidence but is for the purpose of pro-
viding the jury with asbetter understanding of the evidence
presented at the trial."? Jurors may use their knowledpe
gained from a view of the premises to evaluate and weigh
the evidence presented at the trial, but they are not at
liberty to disregurd such evidence.* Consequently, a
jury’s verdict must be within the range of testimony pre.
sented at the trial despite the view.™* Verdicts that are not
supported by evidence regularly produced in the course of
the trial proceedings, but are based solely on the knowledge

 Spaie v. Carter, 267 Als. M7, 350, 101 So. 2d 350, 553 (1956).

ot Meyvers v, City of Daytona Beach, 158 Fla. 859, 350, 842, 30 So. 24
334, 35455 (1947); State Highway Dep't v. Andruy, 712 Ga. 737, T38-39,
95 S.E2d 781, T82-33 {1956}, Townsend v. State, 257 Wia. 329, 344, 43
N.W.2d 458, 450 {1950); Burber ». State Highway Comm'n, 50 Wyo,
MO, 351-53, 342 B2d 723, 726 (19%9). Ser alio Arkonsss Scate High-
way Comm'n v. Cavder, 238 Ark 8, 12, 303 S$.W.24 130, 132-23 [195))
{dictum ) ; 9.5 Acres of Land v. State ex rel McConnell, 4% Del, 64, 6367,
105 AJd 396, 397-98 (1934) (dictum}; Ajootian v, Director of Public
Works, 90 R.1. 96, 101, 155 A.24 a4, 46 (1959} (dictum).

% Meyers v. City of Dayona Beach, 158 Fly. 558, 862, 30 S0, 2d 354,
355 (1547); State Highway Dep't v. Andros, 212 Ga. 737, 73639, 95
S.EZd4 T8y TR2-83 {1956},

i Meyers v, Clly of Daytona Beach, 158 Fls. 852, 862, 30 So. 2d
354, 335 {1W7); Sinte Mighway Dep't v. Andrus, 212 Ga. 737, 739, 93
B.E.2d 781, 783 {1956).



* gained from the view, will not be sustained by the appellate
Cours. 3%

Some courts have taken the position that the view con-
stitutes real or independent evidence 1o be considered by
the jury in arriving at its verdict.**s However, the jury can-
not disregard the other evidence as to vajue and render a
verdict that is outside the range of testimony presented by
the witnesses at the trizl.* Verdicts that are based solely
on the jury view and contrary to all the other evidence wil}
not be sustained on appeal ™ Consequently, as stated by
the California court, a ™. . . view . . . is merely corrobo-
rative of the quantiative oral testimony.” *** Similar rul-
ings have been made in North Dakota.* ‘The Minnesota
court has used {znguage to the effect that a jury that has
viewed the premises is not bound by the testimony given
by valuation witnesses, but in none of the cases examined
was this rule applied 10 a situation ‘where the verdict was
outside the range of testimony given at the trial.*»

Few statutes dea! with the question of the evidentiary
effect of & jury view. Statutes in California and Delaware
support the position that a jury view is not evidence itself
but is merely for the purpose of providing the jury with a
better understanding of the evidence presented at the
trial.®*2  Under the Penmaylvania statutes, the view is
evidentiary, 9

SUMMARY AND CONCLUSIONS

A great deal of discretion is vested in the trial court with
regard 1o all aspects of jury view, and rarely will an ap-
pellate court hold that the trial court has abused its
discretion. )

Statutory provisions are fairly common with respect to
the question of the right 10 jury view. A jury view is man-
datory under the statutes of at least one slate and such
views are a mabier of right in a few other jurisdictions at
the request of either party. Under most statutes, which in
effect are declaratory of the common law, the right to a
jury view rests in the sound discretion of the trial coust.

Logically, the right to a jury view should be a matter of
judicial discretion after a request has been made by cither

¥ Id. See 2.6 Acren of Land v, Stute ex rel; McConnell, 49 Del. &4,
4567, 109 A.2d 396, 197-98 (1957} {dictum). The bssue was whether a
verdics outside the range of testimony could be sumtained when the jure
hud viewed the proverty, but U case way decided on other jasues.

= People v, Al G, Smith Co., 84 Cal. App. 24 308, 330, 194 P.2d 750,
732 (1948); People «x rel. Dep't of Public Works v. MeCullough, 100
Cal. App. 2d 01, 105, 233 P.2d 37, 40 (1950%; County of San Diego v,
Bank of America Mat'l Trust & Saving Ass'n, 135 Cal. App. 2d 143, 149,
286 P.2d 880, 88384 [1955); Bergeman v, Sute Koads Comm™n, 218 Md.
137, 142, 146 A2d 40, 51 (19%8); State, by Lord v, Shirk, 293 Minn. 291,
H1-03, 91 MWL 437, 438-19 (1956); State, by Eord v. Pearson, 260
Minn_ 47T, 485, 100 N.W.2d 206, 213 {1961}; City of Bismarck v. Casey,
T N.D, 393, 302, 43 NW.2d 372, 377 (1990). :

W Peopke ex rel, Dep't of Public Works v, McCullough, 100 Cal. App.
2d 101, 10%, 223 P 2d 17, 40 {1930}; City of Chicage v. Callendar, 195
IN. 271, 380, 71 N.E.)d 643, 648 (1947); County of Cook v, Holiand,
3 IH. 2d 36, 4849, 119 N.E22 760, 766-67 (1954); Bergeman v. State
Roadlde'n. 218 Md. 177, 142, 145 Ald 48, ST {1938),

- rd

= People ex rel. Dep't of Public Worka v, McCullough, 100 Cal. App.
20 101, 105, 223 P.Id 37, 4G {1950),

e City of Bismsarck v, Casey, 77 M., 205, 302, 43 NW.2d 312 317
1950}, Lide v. Burleigh County, 82 N.W2d 603, 607 ¢(N.D. 1957},

= S1ate, by Lord v. Shirk, 253 Minn. 291, 392-54, 93 N.W.2d 437, 437-
39 (1958); Sune, by Lord v. Pearson, 260 Minn. 477, 479-81, 4356-87,
482-93, 110 NW.2d 206, 2910, 213, 21617 €1961).

™ CaL. Evieence Cope § B13¢b)} (West 19663: DEL. CODE ANk, it
10, § 61081d) (1953).

W Pi, STAT. ANN. tit, 26, § 1-703(1) (Supp. 1967).
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party, rather than a mandatory requirement, Jf a view is
mandatory, one will have to be ordered regardless of its
probative value or prejudicial effect. A mandatory view
<ould place a hardship on one of the partics when the con-
ditions of the premises have changed between the dates of
valuation and trial. When views are discretionary, thz trial
judge can take the changes in condition iro account before
granting a view.

Most sratutes dealing with jury view contain provisions
regulating some aspects of the manner of conducting a jury
view. Almost all of them specify that the jurors must be
conducted (o the premiscs under the supervision of a par-
ticular court officer and provide that the property must be
shown by some person appointed for that purpose by the
court. However, in only a2 few instances do the statutes
specify whether the irial judge or other persons shall ac-
company the jury on its view. Several statutes prohibit the
taking of testimony at the scene.

On the whole, the statutes dealing with the procedure on
jury view appear to incorporate adequate safeguards to
protect the jury from outside influences during (he view.
However, they could be more specific in pointing out
whether representatives of both parties may accompany the
jury on the view apd whether the trial judge should ac-
company the jury. Perhaps also there is need for clarifica-
tion as 1o the type of testimony that can be taken during
the visil, Probably the testimony should be limited to point-
ing out certain features of the property that might help the
jury io better undersiand the evidence introduced at the
trial. For an example of a statute dealing with these
matters, see the Maryland provisions reproduted in the
‘Appendix.

The evidential effect of a jory view differs from state to
state in that the cousts of some states consider that the view
constitutes evidence, wherras courts of other states con-
sider that the sole purpose of the view is to enable the jory
to better understand the evidence presenied at the trial,
Textbook writers appear to favor the position that the view
constitites evidence that may he considered alonp with
other evidence presented at the trial, on the ground that the
jury is not likely to be able to comprehend the niceties of
a rule holding that a view is not evidence but is conducted
merely for the purpose of enabling a better understanding
of the evidence.® It may also be true that treating a jury
view as independent evidence makes it somewhat easier for
a court to justify upholding a verdict that does not accept
the valuation figures of any particular witness but that
nevertheless falls within the high and low figures testified
to by the vahuation witnesses. However, the crucial test is
whether the view, even though Jdenominated independent
evidence, will support a verdict that is outside the range of
lestimony presented at the trial. Almost no court appears
1o have been willing to go this far, aithough dicta in various
cases would lead one to think otherwise,

In the final analysis, the answer o the policy question of
what evidentiary effect to give a jury view turns on the

31 ORGEL, VALUATION UNDER THE Iaw OF EMINENT DoMarn § 129
{2d ed. 19533 [bereinalter Cited as ORGEL); 5 NICMOLS, rupra nole 199,
4 1R.21{1).
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decision of how much freedom L0 accord members of the
jury in exercising their own commen sense in arriving at
& verdict, or how much to bind them by the opinions of
experis. The same kind of question must be answered in

~determining whether sales prices shoukd be admitted as

independent evidence of value or whether they should
mercly be admitted in support of the opinions of value
testified to by the vaigation experts.

CHAPFTER FOUR

ADMISSIBILITY OF EVIDENCE OF SALES OF SIMILAR PROPERTY

To estimate the valve of property for condernation pur-
poses, appraisers generally use one or more of three dif-
ferent approaches—Marker Data, Income, and Cost of
Reproduction. This is in tum reflected in the law of evi-
dence, Admissibility issves relating 1o the Market Data
Approach are considered first. These include the problems
of admissibility of comparable sales, which are discussed in
this chapter. Other problems of admissibility under the
Market Data Approach refate to sales of the subject prop-
erty, offers to buy or sell, and valuations allegedly based
on market value but made for noncondernnation purposes.
These are discussed in Chapters Five, Six, and Sevea, re-
spectively. Admissibility issues peraining to the Income
Approach to valuation ars discussed in Chapter Eight, fol-
lowed by a discussion of evidential issues pertaining to the
third approach in Chapter Nine. The remsining chapters
of this report-take up some miscellancons evidential issues
that have arisen in condemnation trials. -

Evidence of sales of similar property is generally the best
evidence of market value availabie in a given case. Recent
voluntary sales of the exact parcel being condemned {dis-
cussed in the next chapter) may be even better evidence
of its market value, but such sales may be nooexistent. {In
any event, the question of the bearing of such sale on the
market value of the property at the ime of condemmation
usually is subject to dispute.) For these reasons, one or
both parties, in an effort to support the amount that it
claims should be awarded the owner as just compensation,
will almost invariably offer to prove the selling prices of
similar properties in the neighborhood. ™ In' the senae that
the prices paid for neighboring Jands may have some bear-
ing on the present value of the parcel being taken for public
use, nearly all courts, regardless of their admission policies,
have agreed that such prices are relevant.?™ Variations
appear to exist among the jurisdictions as to the purpose
for admission of comparable sales and the methods for
admitting such evidence at various stages of the trial.*”
The first task in this chapier is, therefore, to set forth and

i Sey 1 ORGEL, sipra pote 294, § 137,

1 OponL, supra pote 294, 84 137, 241,

™ Ser gamarally 5 NicHOLS, .rlqmz note 199, 3§ 2L.3(1}-(3); 1 Onen,
sapra pots 94, §§ 137, 14143,

discuss the rules of admissibility adopied by the various
states.

Moat problems arising in the semple cases with regard
to the admission of sales prices of similar properties did
not involve their admissibility per se, but instead related to
collateral issues. Despite the evidentiary rules applicable
to a particular state, certain prefiminary qualifications are
prerequisite to admitting comparable purchase prices in
evidence.”™ The three limitations on the admission of such
evidence that most frequently cause problems concern:
(1} the degree of similarity between the property that was
the subject of the sale and the parcel that is being valued;
(2) the proximity between the date of sale and the date of
valuation; and (3) the nature of the sale, as determined by
the circumstances it was made under.?* Further complica-
tions are posed in the application of the admissibility rudes,
because the sufficiency of the foundation laid for these
qualifying factors is likely to rest within the sound discre-
tion of the trial judge,*® and an insufficient foundation,
such as lack of similarity between the properties, has been
beld by some jurisdictions to go to the weight of the ox-
pert’s opinion and not to.the admissibility of the compa-
rable sale, 3t dependmgun the purpose for the admission of
such evidence,

RULES OF ADMISSIBILITY

The admissibility rules relating to sales prices of compa-
rable parcels of land are set forth in terms of admission
objectives—that is, whether the prices are to be admitted
as substantive evidence of value or in support of expert
opinions—and the methods by which they are admitted,
such as on direct examination or through cross-examination.
In distinguishing the reasons for admitting comparable
sales on direct testimony a federal court stated: . . ..evi.
dence of the price for which similar property has been sold

5 NICHOLS, Mepra tiote 195, § 21.31; 1 OBGEL, rupra noib 286, § 137.

1 ORGEL., rupra note 294, § 137,

%0 5 HiCHOLS, supra note 199, § 21.3(1); 1 OBGEL, supra pote 254, § 137,

"4 Sew, ‘e, County of Cook v. Colonial O2 Corp., 13 T4, 2d £7, T4,
15} N.E:d m ELS (1930}, Bergeman v. Stste Roads Comm'n, 238 Md.
137, 145, 146 A.2d 48, 53 (15948); Winepol v. St Rusts Comm™s, 220
Md. 227, 231, 151 A.2¢ T2, 126 (1959); Taylor v. Siste Roads Comm'n,
24 Md 92.94-9’! 167 A2d4 127, 128 (i961); Sear v. Kenosha Cnuu.
I Wis. :M”.. 100, 125 N.W.2d 375, 381 (196)),



in the vicinity may be admissible upon two separate theoties
and for two distinct purposes. First, such evidence may be
adrnissible as substantive proof of the valve of the con-
demned property, or secondly it may be admissible not as
direct evidence of the valuwe of the property under con-
sideration, but in support of, and as background for, the
opinion testified to by an zzpori as to the value of the
property taken.” ¥ Seldom, however, was that distinction
made in the sample cases, nor, for that matler, was it
deemed important by many. For example, the appetlate
court in a Maryland cese did not consider it vital to the
guestion of admissiility that the available records . |
do not make ir clear as to whether this sale was being
offered as primary evidence of the value of the property
taken, ot to support the witness’ testify as to such value,
or hoth, . T

Under the majority view, also known as the “Massachu-
setts rule,” the price paid at the volumary sales of isnd
similar to that taken at or about the time of the taking is
edmissible on direct examination as independent evidence
of the market vaiue of the parcel taken® In most of the
sampie cases where other prices were offered on direct
examination for what appeared to be substantive proof of
the value of the condemned property, the courts either
held in accordunce with the gemeral rule % or embraced
it by imdicating through dicta that the evidence would have
been admitted had the sale met the factors qualifying it as
a comparable.®® Pennsylvania, under the guidance of a
recently enacted statoiory provision, follows the majority
view.™ Once it has been oonceded that sales are admis.
sible under that view, the evidence B admissible for all
parposes and at all stages of the trial 20

Courts in a few states where the sample cases arose were
a short time age adhering to the minority view and exclud-
#4 United Saten v, Johnson, 285 E.2¢ ¥, &0 (%n Cir, 1960). Ses alw
United States v, Cortain Inierests in Preserty, 186 F, Supp. 167, t168-
(N.D. Cal. 1960}, Bear v. Kenosha County, 22 Wis. 2¢ 92, 99100, 125
MN.W.2d 375, 320-81 (3963); Hurkman v. State, 24 Wis. 10 634, 640-43,
130 N.W.2d 244, 247-48 (1964)7 5 NicHoLs, supra nofe 199, § 21.3(2).

8 Fiance v. Statz Rosds Comm'n, 221 Md. 164, 37, 136 A0 544,
649 (1959,

% NICHOLS, suprs note B9, § 203011 1 Oxcal, repra noke 294, § 137,

=t County of Cook v, Colonisl O Corp, 13 Ll 24 £7, 13-4, 153
MN.E2d 844, 848 (1988); Simta v. Lincoln Memory Gardens, Inc., 242
Ind. 206, 213, 218, 21920, 177 N.E.2d &35, 658, 660-61 (1961); Rediield
v, Jowa State Hwy Comm'n, 251 Towa 312, 336-42, 99 N.W. 20 413, 416~
19 (1959); Marmsen v Fowa Siate Highway Comm'n, 251 lows 13%0, 1356
57, 105 NW. I 480, 68384 (1950); Lustine v. State Ropds Commn,
217 Md. 374, 280-81, 142 A.24 S66, 569 (1958} im re Applicarion of the
City of Lincoln, 161 Neb. 680, 685-86, 74 N.W.1d 470, 413 {19%8)

™ State v, Boyd, 271 Aiw 534 SE6-B7, 126 So. 2d 2285, 217-28 (i960);
Popwell v. Shalby County, 272 Als. 24729193, 130 So. 2d 17, 194-75
(1%54); Swete v, McDonald, BE Ariz, 1. 8. ID-11, 352 P24 343, 547-50
{1960}. City of Tamps v. Tinas Co. 107 Fo. 2d 216, 227 {Fla. App.
19585, Avcock v. Fulton County. 93 Ga. App. 541, 543, $8 S.E2a 133,
13435 (1957);, Fullon County v, Cox. %9 Ga. App. 741, T44-d46, 10%
S.E2d B48, ES1-57 (1939}: Redficld v. Jowa Siate Highway Comm'n,
252 fowa 1288, 125M-£5, 110 N.W.d 197, #0031 (19611 Winepnl v.
Siate Roads Coetor'n, 230 Md. 237, 231, 151 Aldd 723, 724-16 (1959):
Cougregation of the Mision of 8. Vincent de Pawi v. Commonweahh,
336 Maez. 157, 33860, 145 N.EZd 6RF, 682-83 {1937); Brush Hil! De-
welopment, Inc. v. TCommanwealih, 138 Masa. 159, 36667, 155 N.E & (70,
175 (1959); Barbes v. Stare Hignway Comm'n, 250 N.C. 378, %4, 109
S.E2d 219, 231 (1999); May, State Highway Comm’r v, Dewey, 201 Va.
621, €34, 112 5.E.2d 438, 848 {1960

* Py, STRT. Awn, tit. 36 08 TSI {Supp. 1967), in itk Ap-
pendix of this report. See Berieiey v, City of Teannete, 373 Po. 376, 96
Ald 118 {19533, which held that evidence of sales Of similar property
i not admissible on divect examination and is nof evidence of market
value; hwever, such evidence is admissible on cross-examination for the
purpose of testing hia good Ialih and credibliiy, i the witness retied on

the salc for bis evidence.
) Onoee § 117,
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ing sales prices o1 comparable property officred on dircct
examination ay independent evidence to prove the value of
the parcel being taken. ™ On the other hand; nothing in
these cases prohibited similar sales prices from constitating
the source of witnesses” knowledpe as w the valuz of the

- property in question.** However, under California’s strict

pre-1937 rule such witnesses could not, even to show the
reasons for their expert opinions, testify on dircet examina-
tion regarding the details snd prices of the particular sales
and transactions on which they hased their testimony.*t!
The hasic reason given by the courts for excluding evidence
of the price paid for similar property from being offered on
the examination is, in chief, that such wstimony would per-
mil an excursion into collateral malters that would resuit
in a confusion of issues aid loss of time. ™ Some of the
collateral issues that these courts scek to shut of are, ac-
cording to Orgel: . . . {1) the issue of similarity be-
tween the land invelved i the sale sought 10 be adduced
and the tand in controversy; {(2) the question whether the
sale was sufficiently near to the date of valuation; and
{3) whether the sele conforms to the sabstantive require-
ments of the market value standard, whether for example,
it is a forced sale, or a “wash™ sale or a family trans-
action.” **¥ The exclusion ™. . . is based on a doctrine
of auxiliary probative policy rather than on the belief that
evidence of sales is irrelevant in determiniog market
value.” *1'* Qr, to put it anather way, the minority view
is a rule of administrative expediency based on 2 technical
notion of what constilutes proper trial procedure >

The minority view has never taken the position of com-
pletely excluding evidence of sales of simitar property from
the triai."™ In the states where sample cases arose, courts
holding simitar szles prices to be inadmissible on direct
examination {ecither as independent evidence of value or in
support of expart opinions) usually have indicated that the

Bk G City of Lod Angeley v Cole, 28 Call 2d 309, 170 F.2d 928 (1946);
Hrimisnn . Cily of Los Angeles, 30 Cil. 2d T, 183 Pad 597 (19%7);
Poople ». La Macchia, 41 Cal. 7d T34, 284 P24 1% {1933); Lebmon v
Towa Siate Highway Comm’n 251 Towa 77, 9% N.W.2d 404 £1559); Rusharnt
v. Dep't of Roads & [rmigation, 147 Neb, 3. 5 NW.2d 834 (1941);
Swanson v. BS. of Equalbration of Filmore County, 141 Neb. 506, 8
M.W.Id 717 (1M1, See alo 5 NICHOWLS, suprn note 199, § 21.3({1}:
1 Omer, supra note 394, §% 137, 141,

B iy of Los Angeles v. Cole. 28 Cal. 24 5%, 518, 170 P14 928,
933 {1946): Peopie v. La Mecchia, 4 Cal. 2d 738, 748, M4 P23 15, 12
(1953}; Lehmen v, lowa Staof Highwsy Comm’n, 251 lowe T, 86, 99
MW 2 404, 409 (1959},

0 People v. La Macchie, 41 Cal. 3¢ 730, 744-48, 264 P24 15, -1
{1952} (diceum).

" City of Log Angees v. Cole, I8 Cob, 20 505, 512, 670 P2 928, 936
198 tdissents. See People v La Macchua, 41 Cel. Id T35, 74647, 264
P2 5T, 20 (1953); 3 OesEr, suprag note 2904, §137.

| DRGEL, sepra nole 294, § 137 See City of Los Angeles v, Cole,
28 Cab. 24 309, 513, 170 F2d -9, 936 [1546) (dissent). Simiiarly,
Nivholy states:

it is arguesd in oppestion o sech evidence that o ntroduces a
mopttiede of coilatesal issues, Ax oo [we picces af land are cver
exaotly alike, the jury, instend of devoting its aflenion o the
Iand i controverky, st compare iU with the land price of which
is in evidence. Bt mosl decide whether the lands were really
similar, whether ta believe the destimony offéered in regard io ils
price, wheiher lnc price was affecrdd by Wie necessilies of the
pariies, sud whether values have changed in the neighborhood
since the sale was made. There i & danger of diverting ihe minds
af tie jury frosm e real issue hy thelr consideration of these
collaleral points, of the wasie of unfecessary ume by the o
duction of them in court, and a poscibility of the jury being migled
by testimony of the sale of land 1bhe nesemblance of which to the
land jn fsswe is more specious than real |5 MWiCrolS, supra note
99§ 2L3C00)].

Y (RGEL, supra note 194, § 137

1 ’d'.

a8} (RGEL, aupre nobe 394, §% 127 141; 5 NKHOLS, swpre nole 399,
§ 213023
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prices paid for comparable properties are admissible on the
cross-examination of an cxper! witness who has testified
on direct examination as to value of the parcel in question
—for the sole purpose of resting his knowledge of the
market value of the land in the vicinity and the weight to
be sccorded his gpinion as to such value.®” Such evidence
must, however, be strictly confined 1o the purpose it is

adimitted For and cannoi be used as affirmative evidence of |

value."’® For example, in an fowa case, even though it was
conceded that the testimony was elicited to test the wit-
ness’ knowledge and their compelence to testify as ex-
perts, the introduction on cross-examination of the sales
prices of other properties in the vicinity was held in-
admissible because the jury was not informed as to the
limited purpose for which the evidence was received and
might be considered.’!®

Positions regarding the admissibility of comparable sales
on the examination in chief were changed in California 3¢
and Fowa ¥*' during the period of this stedy; Nebraska 33
did 5o in 1943, California’s Supreme Court in County of
Los Angeles v. Faus**3 overruled all previous cases that
followed the minority view and said that henceforth, in
condemnation procesdings, evidence of the prices paid for
similar property in the vicinity, including the price paid
by the condemnor, are to be admissible on both direct
examination snd cross-examination of a witness presenting
testimony on the issue of the value of the condemnee’s
property. ¥4 FThe purpose for admission of szles prices on
direct examipation pursuant to the Faus case was confus-
ing, but legislation has since clarified it. Under California
law 1he value of property may be shown only by the

opinions of certain witnesses®*** An additional statute.

provides specifically that such evidence is not admitted on
direct examination as substantive proof of market value,
but only in support of the witness' opinion of that value.3*

On the other hand, when [owa ®*T and Nebraska 348
sbandoned their old rule, they adopted the majority view.
An lowa 1rial court was held to have commitied prejudicial
error in excluding evidence, in the form of cenified copies
of deeds and a contract,”* of the sales prices of comparable

®7 City of Los Angeles v. Cole, 28 Cal 2¢ 509, 518, 170 P.2d 928, 9311
(1946); People v. La Macchia, 41 Cal. 24 738, 748, 264 P2d 15, 22
(195%); Watkins v. Wabash Railrosd Co., 137 lowa 441, 113 N.W. %24
{1907); Maxwell v. Jowa State Highway Comm's, 211 lows 139, 163, 171
H.W. B8, H8E (1937); Lehman v. Jowa State Highwsy Comma, 151
Towa 77, B5-B5, 99 M.W.2d 404, 40809 (1959}; Rushart v. Dep't of
Roads and Irrigation, 142 Neb. 301, 306-07, 3 NW.Id 884, 886 (1942);
Swinson v. Bd. of Egualization of Filwore County, 142 Neb. 306, 515-
:6.56 NOW.2Q TFT, 1B (1942). See S Nrpows § 213(2); Owcar §§ 141,

5.

S NwnoLs § 21.3{2); Lebman v. lows State Highway Comm’n, 151
lowa 77, 8585, 99 N.W . 2d 404, 40810 (1959). ,

i fehman v, lows State Highway Comm's, 251 lows T7, 85-k8, 99
N.W.2d 408--10 {1959).

M Covaty of Los Angeles v. Faun, 48 Cal. 2d 672, 352 P.2d €8) (1957).

;" Redfield v, Jowa State Highway Comm™n, 251 jows 332, 99 NW.2a
413 (1959),

% § angdon v, Loup River Poblic Power Dist., 142 Neb. 839, 8 N.W.2d
00 (1943), Kee In re Application of the City of Lincoln, 161 Nieb, 630,
T4 N.W.2d 470 .(1956).

=48 Cal. Id 672, 312 P.24 680 {1957},

s Jg gt 676-80, 312 P.2d al 682-8%.

M Cat. EvipEnce Copm § 813 (Went 1966), in the Appendix of this
Teport,

Oy Evmence Cobe § BIS (Wem 1968), in the Appendix of this
TepotL.

3t Redfield v. Iowa State Highway Commission, 251 Towa 332, 9%
NW.2d 413 (1959).

& Langden w. Loop River Public Power District, 142 Neb, 813, 8
NW.1d 201 (1943},

properties; this evidence was offered on cross-examination
of one of the condemnor's expert valuation witnesses far
the purpose of festing his knowledge and credibility. ™
The sume case held that evidence of sales of comparable
properties is admissible as substantive proof of the value
of property under condemnation where it is shown that the

-conditions are similar.®! In a recent Nebraska case, whete

the sole admissibility issue regarding sales prices involved
the particular rule 10 be followed, the iial court's
adherence to the minority view was held 1o be erroneous?**
because of ifs refusal to permit the condemnor to lay a
foundation for the admission of evidence of sales of
simifar property in the locality and to admit such evidence
on direct examination where a proper foundation had been
taid. Affirming the majority rule it had adopted in Langdon
v. Loug River Public Power District,** the supreme court
said that evidence of particolar sales of other land is
admissible on direct examination as independent proof on
the question of value where a proper and sufficient founda-
ticn has been laid to make such testimony indicative of
vajue? A proper foundation must indicate that the
prices paid represented the market or going value of the
property sold, that the sales were made at or about the
time of the taking by the condemnor, and that the land sold
was substantially similar in location and quality to the
subject property.®®®

DEGREE OF SIMILARITY

Cerlain requizements have to be observed before com-
parabic sales are admirted in evidence. One such prereg-
uisite to admission is that it must be demonstrated to the
satisfaction of the court that the properties involved in those
sales are sufficienily similar to the property in litigation to
be of use in reflecting the market value of the latter.®** The

T ow Relgtive to the admimibility of the certified copies of the deeds sad

& comtract, fowa stututes maks inmruments in wriling concerning Tesl

evidence, and make an authenticated copy of duly rocorded instrumesis
me}mmummmzmmwmmam
party wishing to preseal it. L[owa Coot §} €22.36 ~.17 {1968),

W Radfeld v. lowa State Coman'n, 251 Towa 332, 3M, 377,
99 N.W.2d 413, 415-16 (195%), "It hay bcca the rule in this male that
testimony of expects as to the sale prices of other similar propestins in
the vicinity may be rectived on croks-examination o test the knowlsipe
andt competency of such cxperts, the weight and valoe of Lheir opinions.”
However, acourding 1o the supreme court, tbe trial judge should instruc
the jury that evidence of the prices pald for other properties in the
vicinity offerad to the knowlkdge and competency of witnesses 23 Lo
valuation sxpers uld not be considered as substantive proof of the
value of the property in litigation. 151 Towa at 337, 99 N.W.24 at 416,

pd st 33, MT-I8, M0-4, 99 NW.Id m 415, £17-4%. The land.
ownet contended he trial cowrt erred in excluding testimony of his
witnegs on direct examination regarding the price paid In a2 sale he
used ip formimg his opinicn of the wvalue of the subject propenty.

=t Iy pe Application of the City of Lintoln, 151 Neb. 680, £86, 74
NW.20 470, 473 (1956). The ixia! court felt thal similer sales could be
offered on cross-cxamination, Yot must be excluded on direct examina-
Lion, 181 Neb. at 68, 4 M.W.Id at 4T},

580 342 Neb. 059, B55-67, B N.W.d 201, 205-06 (1943).

4 I re Application of the City of Lincoln, 361 Neb, &80, 68586, 74
N.W.24 470, 473 {1956).

g wr GBS, ™ NW.2d at 473

o See, g, State v. Boyd, 271 Ala. 584, 585-87, 125 So. 23 218,
I127-28 {1960); Popwell v. Shelby County, 272 Ala. 287, 293, 130 So,
28 1N, 174-7% (1960); Ayceck v. Fulion County, 95 Ga. App. 341, 543,
98 S.BE.2d 133, i34 (1937); County of Cook v. Colomial <Ml Corp., 13
. 24 &7, T4, 153 N.EXS B4, BAE (1958); Redfield v. lows Stale
Highway Comm'n, 251 fowa 32, 34042, 99 N.W.2d 413, 417-19
(1959); State Roads Comm'n v. Wood, 207 Md M9, 373, (14 AZd 636,
63B {19551 State Roads Comm'n v. Smith, 224 Md. 537, 549, 160 A M
705, Tit (1961); Congregatlon of Ihe Migsion of St. Vincent de Panl v.
Comenonwealth, 336 Mass. 157, 35580, 145 N.E.2d 681, 85:-33 (1937
Berry v. State, 103 N.H. 141, 145, 167 A2d 437, 440 (1961). Sco alwo
§ NicHous, supra pote 199, § 21.31.



party offering cvidence of purchase prices of other tracts of
land in the area has the burden of proving similarity be-
tween the parcel in question and the others.’* Hecause no
two parcels can be exactly alike, property simitarly situated
need not conform in every detail to the land subject to
condemnation.®* The generally accepted view relating
to similarity was stated by the Tllinois court when it said
that “similar” does not mean “identical” but means having
a resemblance, and propertics may be similar even though
each possesses various points of difference. s Thus, 2
general or arbitrary rule cannot be laid down regarding
the degree of similarity that must exist to make such
evidence admissible; it varies with the circumstances of
each particular case.** Most courts take the position that
comparzbility (that is, whether the properties are suffi-
ciently similar to have some bearing on the value under
consideration and 1o be of any aid to the jury) rests
largely within the sound discretion of the trial court, and
the discretion exercised by that court will not be disturbed
unless abused,* Dissimitarities, particularly in those cases
where comparable sales prices are offered in support of
expert opinion, have been held w0 affect the weight of
testimony rather than its competency.®*

Even though the appellate couris appeared fo take a
liberal attitude on the admissibility of evidence of sales of
other properties, problems refating to the degree of simi-
larity between the alleged comparable and the subject
parcel were raised frequently in the sample cases. ™" In an
THlinois case evidence of the sales prices of two neighboring

wiSiale v. Boyd, 271 Al 384, 587, 126 So. 28 218, W6 (1960).
Cotarary o lhe condamuor's conlention, the irial court in this case had
sl erzed in exchuding evidence of the sales price of certaln other tracts
of Iapd in the srea, becauss, according to the supreme court, the oon-
demnor had failed to meet its bunden of proving similarity of the parcels,

8% Forest Preserve Dist. v. Lehmann Esate, Tac., 388 10, 416, 418,
58 W.E2d S38, 564 (3544); Lustise v. Stsie Roads Comm'm, 217 Md
06, 251, 142 A2d 566, 369 (1938); $ Nichol, tupra pote 199, § 2131,

8¢ Porest Preserve Disitict v. Leimann Extate, Inc., 308 I0. 416, 428,
55 ME2d 538, 344 (15443; City of Chicige v, Vaccarmo, #0& 1N, 587,
&01, 97 NLE24 755, T13 (1951); County of Cock v. Colonial Ot Cotp..
IS 1. 24 67, 74, 153 NUE2d 844, B0 (1958}, Ses aizo Redfield v.
Iows State Highway Comm'n, 251 fowa 332 341, % NW2d 41y, 418
(195%); § Nicuors, suprs note 199, § 21.31,

w¢ City of Chicage v. Viccmro, 408 IIL 587, 60001, 97 N.E2d 768,
73 L1951); Berry v. State, 103 N.H. 145, 145, 167 A2E 4XT, aM) {1961);
& NICHOS, supra e 199, § 21,31,

#l Popwell v. Shelby County, 272 Ala. 287, 295, 103 B, 28 ¥0, 175
(1960); Aycock v, Fulion County, %5 Ga. App. 541, 543, 59 SE2d 133,
13 (1957); Foresi Prescrve Dist, v, Lehmann Estate, Inc., 338 10, At6,
£35-29, 58 N.E2d 533, 54 (194d); City of Chicago v. Vaccarro, 408
T $87, 601, 97 N.E.2d 766, 713 (1931); County of Cook v. Colonial Gil
Corp, IF Nl 24 &7, 74, 153 N.E1d B#4, B48 [19%8); Redficld v. Iowa
Stale Highway Comem's, 251 lowa 332, 342, #9 N.W.2d 413, 419 (1959);
Stae Roads Comm™ v. Wood, 207 Md. 369, 37314, 114 A2d 616, 638
{1955); Lustine v. State Roads Comm'n, I17 Md. 274, 0, 142 AZd 565,
S60 (1958); Bergeoann v. State Roads Comm'n, 218 Md. 137, 145, {46
At 48, 51 (1948); Winepol v. Stater Roads Comm‘n, 220 Md. 22,
131, 151 A4 723, 726 {i959). Siaie Rowds Comm'n v. Smith, T4 Md.
$37, 548, 168 A24 05, i1 [1981): Congregation of the Mission of 8t
Vincent de Paul v. Commoawealth, 336 Mass 357, 399, 143 W.E.2q, 581,
682 (1957); Berry v. State, 303 N.H. 141, 145, 167 A2d 437, 440 (1961}
5 NICHOLS, supra naie 199, § 21,31 .

wt County of Cook v. Colonial Oit Corp.. 15 HI. 2d 67, 153 N.E2d $44
(1938); Bergezman v. Statc Roads Comm'n, 118 Md, 137, 146 AZd 4B
{1948}; Winepol v. Sate Roads Comm'n, M Md. 227, 151 A2d T3
{195%); Tsylor v. Statz Roads Comer'n, M Md, 92, 167 A2 117
{1961); Bear v. Kenosha County, 22 Wiy, Id 97, 125 M.W.2d 375 (1963).

% Ser. eg. Stare v. Boyd, 271 Ala SR&, 135 So. I 23 (1560);
Shelby County, 272 Ala. 287, 130 So. 2d 170 {1960); Aycock v. Fulion
Coumnty, 55 G&. App. S4, $8 SE2I0 113 {19%7); County of Couk v
Colonisl Gil Corp., 15 [ 2d 67, 153 N.E.2d 844 (1958); Harmsen v. lowa
Stare Highway Comun'n, 251 Towa 1350, 105 N.W.2d 660 (1960); State
Roads Comm'n v. Waod, 20T Md. 369, 114 A.2d 636 {1955}; Lustine v.
Siste Roads Comm'n., 317 M. T4, 142 A2d 566 (1958); Bergemen v.
Semie Roads Comm'n, 313 Md. 137, 146 A2d 48 (1948}, Wimepal v.
$Siste Roids Comm'n, 220 Md. 227, 151 A2d 723 (1935); State Roads
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parcels was held 10 be competent because the supreme
court found that ample testimony stressing similarities
had been istroduced 1o provide a reasonable basis for
comparison between the properties sold and that being
condernned.3* Dissimilarities between the properties, which
were disclosed to the jury duting the cross-examination
of the witnesses and the jurors’ actoal inspection of the
propesty, affected the weight and value of the testimony
and not its competency, sccording to the court,™® By con-
trast the two properties in an Alabama case were not found
to be sufficiently similar to permit introduction of the selling
price of the alieged comparable as cvidence of the con-
demned property's value.%® Both properties had been used
for gambling purposes and were located about the same
distance from Birmingham; however, they were on different
highways and the allegedly comparable parcel was divided
into lots and was much larger in size, more valuably
improved, and better suiled for farming purposes than
the subject property.®? The trial judge in & Georgia case
was held to have abused his discretion in admitting evi-
dence of sales of other houses in the area when those houses
were not in fact similar 10 the small homes being con-
demned, which were in very poor condition.™® A cautious
approach appears 1o have been taken in an Jowa case where
the witnesses, who on direct examination had introduced
evidence with regard to the amount a neighboring farm
had sold for, testified in general terms as to the similarities
and dissimilarities in the type of farming operation that
existed between the subject property and the property
claimed 10 be comparable.*® Agreeing that the comparison
of the similarities and dissimilarities of the two farms might
have been described more fully, the supreme court held
that the appellant condemnor was oot prejudiced by the
receipt of such testimony relating 1o sales prices ™. . . par-
ticularly in view of the fact the case will go back for a
new trial " 30

The fiberal approach referred to previously is particularly
applicable to Maryland, where the court of appeals stated
in Lustine v. State Roads Commission. ™ and substantially
repeated in others,®* that: “We are aware that there is
considerable latitude in the exercise of discretion by the
lower court in determining comparable sales. . . . R
should be borne in mind, however, that real estate parcels
have a degree of uniqueness which make comparability,

Comm'a, 224 Md. 92, 1687 A2a 127 {1961); Staw Rodds Comm'n v.
Smith, 224 Md. 537, 168 AZd 03 (1961): Cangregation of the Mission
of 5t. Vimcent de Paul v. Commonwealth, 336 Mass. 337, 145 N.Ed
6B1 (1957); Brush Hili Dev, Inc. v. Commonweaith, 338 Mass, 159,
155 M.E2d 170 (1952); Berry v Staz, 103 NOH. 145, 167 A 24 437
(1961); Smuda v. Milwaskes County, 3 Wis. Id 473, &9 NW.2d 188
(1938).

s County of Cook v, Colonial Oit Corp., 15 L0 2d 67, 73-74, 182
M.E2d Bad, B4B {193E).

s gz 74, 153 NE2d ar 48,

s popwetl v, Shelby County, 272 Al 287, W1-93, 130 So. 2d 170,
17475 (1960). The rial court was held to have erred in overruling the
1andowner's objections o cerfain evidence relating o comparsble safes.

W id, ai 293, 130 Sa. 2d at 175,

ik Aycock . Fulton Coumty, 35 Ga. App. 541, 543, 58 S.E.2d 333,
134-35 (1957).

2w Harmsen v. fowa State Highway Comm’n, 25§ lowa 1351, 135657,
105 N.W.2d 660, 661-64 (1500).

wo fd, 8y £357, 105 MW 2d at G664,

=217 Md. 274, 142 A2d sa6 (19SE).

=7 Bergeman v. Stgte Reads Cemm'n, 15 Md. 137, 146 A2d 48
[1943); Wincpol v. State Reoads Coma'n, 20 Md. 227, 151 AJld T3
{1959); Taylor v. Statz Roads Comm'n, 724 Md. 92, 167 A2d 127
{1961 ).
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one with the other, in a strict sense, practically impossible,
We think it the better policy, where there are any reason-
able elements of comparability, to admir testimony as to
the sales, and leave the weight of comparison for the con-
sideration of the jury, along with such distinguishing fea-
wres as may be brought out on cross-examination or
otherwise,” 15

A few examples follow of how Maryland’s very liberal
attitude has been interpreted by their courts in light of the
Fact sitiations expressed in the cases:

The Lustine case invoived the taking of a 10.30-acre
tract of land from a 53.36-acre parcel thar did not have
frontage on a public road and that the owner had leased
under an arrangemenl whereby the lesste was to remove
sand and gravel deposits and then grade the property so
that it would be suitable for subdivision purposes.®** An
unsuccessful attempt was made at the lower court level by
one of the landowner's cxpert witnesses 1o -establish as
comparable properties: one 4Z-acre parcel located about
one-haif mile from the subject property and formerly used
as a gravel pit b developed for subdivision purposes after
the material's removal and before it was sold; and an
adjacent 17-acre tract of “raw land” served by a dead-end
road and alse developed as a subdivision prior 10 its sale,
The court of appeals on review concluded that the trial
court’s exclusion of testimony regarding the sales prices of
those properties on the ground that they were not com-
patable was, as contended by the landowner, unduly
restrictive and so in error.’s"

Prior to the Litine case, the Maryland court had con-
sidered whether platted Jand could be comsidered com-
parable 1o unplatted land that concededly was suitable for
platting.** The condemnor in the Wood case contended
that the trial court erred in permitting the landowoer's
witnesses to ‘introduce evidence of the sales prices of two
subdivision lots from nearby tracts of land at a time when
the subject property had pot yet been platted. As grounds
for its ¢laim of error, the condemnor asserted that authori-
ties have generally heid that sales of platted Jots cannot be
used as evidence to determine the value of unplatted lots,
even though both parcels are iocated in the same vicinity.*
The court of appeals believed 1his assertion was stating the
rule too narrowly. It is universally recognized, said the
court, that comparisons with sales of similar lands may be
made, and that the adaptability of condemned land to
development purposes may be considered. Continuing,
the court said that the vice in comparing subdivided land
ties in the fact that the comparison is betwsen wholesale
and refait price, for the price of platted tots includes the
expense of subdividing and promotional and sales costs of
moving the individual lots.*** The court indicated that this

*7Lugline v. State Roads Comm'n, 217 Md. 274, 200-81, 142 A2d
366, 369 (1958), Ser mise Tayior v State Rowds Comm’n, 224 Mo, 92,
94-95, 16T A2d 127, 128 (1961).

W Lusting v. Srate Roads Comm'n, 217 Md. 274, 117, 142 A28 568,
567 (1938).

™IS, sl 18D, 142 A2A st S69. X

® Siare Rosds Comm'n v. Wood, 27 Md. 369, 154 A2d 63 (19555,

W I at 373, 114 A2d al 638, The condemnor did concede that in
determining the faic market value of the land, comsiderstion may be
given 1o any wility the [and i3 adapted to and i imuvediately available
foz, that evidemce of sales of gomparabic nd B admissible in con-
demnalion scidons, und that a wide discretion restez in the trinl coprt
1 _t.olwhat s properly comparable.

.

vice can be ehminated by laying a proper basis for com-
parison between the Jot sales introduced by the witnesses
and the acreage condemned, and, even if that had not been
done here, the admission of such evidence in this case was
nol considered to be an error because of other considera-
tions precluding the condemnor from complaining.>

A Maryland case decided after Lustine involved the
issue of whether a parcel of Jand jn a residentia) zone at
the time of the sake, but rezoned commercial almost im-
mediately afterwards, could be considered sufficiently com-
parable ‘10 the subject propenty, which was located in a
commercial zone, to enable the condemnor’s witness 10
base his estimate of the condemned land's vahie on such
& sale ™ The court of appeals concluded that an error
had not been committed because the rezoning occurred
50 500N after the sale that the parties 1o it must have taken
the immediate prospect of rezoning into consideration in
fixing the sale price. Conceding that it is generally troe that -
propetty in & residential zone is less valueble than in 2 com-
mercial zone, which coutd make them net truly comparable,
the court, to bolster its decision, stated that there was prece-
dent in Maryland for holding in some situations that the
probability of rezoning within a reasonable time may be
taken into account.®®' Even though afl concerned with the
condemnation proceedings were unaware of the type of
zoning applicable to three recently sold neighboring lots,
in a later case such lots were similarly held to be compara-
ble with the unzoned condemned parcel of tand.** On the
other hand, the courtt of appeals held the trial court in the
Winepol case had not, as claimed by the landowner, abused
its discretion in determining that an alleged comparable
parcel of {and was not sufficiently similar to the property
taken by condemnation 1o admit testimony regarding its
sale price.#? These properties were not comparable be-
cause the parcel alleged to be similar was in a shopping
district of a much higher grade than where the landowner's
store was located, and because the other parcel's frontages
on two commercial streets gave it an extraordinary and
almost unique vafue. With these facts, said the court, and
even under the liberal approach of the earlier cases as 10
the general desirability of admitting evidence of nearby
sales, to leave s weight to the trier of fact would not
compet a finding that the trial court abused its discretion
in refusing to admit the cvidence of the earlier sale.®

As in Maryland, Massachusetts courts follow the rule
that much is Seft to the trial judge's discretion as to whether

exterior lamd. There wax aiso no cffort made o have the jury fix the
yalue of the land condemned in terma of ity retall value as lots, but
rather only to arrive at 3 proper valuation per acre. The witneres had
already 1estified an to the sakes of undeveioped land 2nd ko a0
coukd b dooe by their statements that subdivided lots soki at the
figure.,

% Bergeman v. Stmte Roads Comm'n, 218 Md. 137, 14445, 146 A2d
48, 51-33 (1948). i ’ :

eIl st 145, 146 A2d au 53, Ao assung the court of appeals in
teaching ity decision was Lhe rulc thai the trial court has wide discretion
in determining what sales sre reasonably comparsble and the weight of
the comparison i for the jury's consideration.

= Taylir v. Siale Roads Comm'n, 224 Md. 92, 9597, 167 A2d 127,
1Z8-29 (1961).

t Winepol v, State Roads Comm'n, 220 Md. 227, 231, 151 A 723,
125-26 [ 1959).

g,

,



the similarity between neighboring land and the subject
property is suificient to render competent the testimony
regarding the sales prices. However, that discretion of the
trial judge is not unlimited, and when shown to be errone-
ous it will be reversed.”** Tn one Massachusetts case the
properties alleged 1o be comparable were focated in a
residential zone, while part of the condemnee’s property
was located in a° business zone.™ The supreme judicial
court conciuded that the irial judge had acied within its
discretion in excluding evidence of the sales of properties
alleged 1o be comparable, on the grounds that the different
use zones where the properties were located preciuded
them from being sufficiently similar.®*’ However, the
appetlate court did note that if the trial judge had con-
cluded that despite this difference the dissimilarity between
the properiies was not such as to confuse or mislead the
jury and had admitted the evidence, the court also would
kave hesitated to disturd the ruling.** The parcel alleged
to be comperable in the second Massachusetts case was
located aboul four miles from (he subject property and,
although both properties were being developed for residen-
tial purposes, the subdivision plans for the subject property
had not been approved for the other property and thal
property had a somewhat better access to public ways than
the condemnece's.®* Noting that the differences between
the two parcels did not seem very great and that substantial
similaritics appeared between them, the appellete court
said that the trial judge, in his discretion and in view of the
scarcity of this type of propeny in the area, might welt
have admitted the experts’ testimony with regard (o the
sales price. However, in view of the distance between
the properties, his exclusion of such evidence was not
held by the supreme judicial court to be an abuse of dis-
cretion. ™

PROXIMITY (N TIME

A sale of neighboring land, no matter how similar 1o the
land taken, is not admissible unless the sate was so near in
point of time as to furnish 2 test of present value **? The
exact limits regarding nearness or remoteness it point of
time is difficult, if nol impossible, to prescribe by an
arbitrary rule but must to a large extent depend on ihe

B Congregation of the Mission of 51 Vincent de Paul v, Common-
weklth, 136 Mazs. 357, 359, 143 N.E.2d 68), 682 {14957).

6 T4 at A58-60, 145 N_E.2d ac 68[-32.

M oar 330-6D, 145 N.EId ar 682-83. Another jemwon with regard
to one of the ksbes for supporting the wial judge was thal the propesty
was purchased from an estatc that had, to sell it at that particufar cime.
Such could be considered a compulsory sale.

wid, s 159, 145 W.E.2d at 6B2. .

= Brush HiH Dev. Inc. v. Commonwealth, 338 Mass 159, 567, 133
N.E.2d 170, 175 (1939).

Lo A

Wt Sate v. Bovd, 271 Ala. S84, SB&-B7, 126 So. 20 228, 227-38 (19000,
Popwetl v. Shelby Coustty, 272 Ada. XEY, 292, 130 So. 2d 170, 3178
(1960 fcdictum); Aycock v, Futton Coonty. 95 Ga. App. 545, 545
o S.E.2d 13N, 134 (19%9) (dicium}; Fulion County v. Con. 99 Ga. App.
T3, VA4S, 09 5.E.2d 849, 851 (1959) (dictum); Redfieid v. tows Site
Highway Comm'n, 251 lowa 332 341, 99 N.W2d 4131, 418 (1959)
fdictum}: Bergentan v. State Roads Comet'n, 118 MdA. 1317, 14547, 146
Ad Ak, 3354 (ve5); Hance v, Stare Roads Comnm'n, 221 M 16d,
173-T6, 1% A 644, 640-50 (1939). Taylor v. State Keails Comw'n,
R4 MJ, T, 9495, 167 ALd 127, 128 (I9AL), Congregation of ihe
Misglon of 5t. Vincent de Fuut v. Comraoniweaslth, 336 Mass. 357, 159, 145
N.E.1d 6BY, 682 (1937 (dictum); Im re Application of City of Lincoln
J61 Neb. 580, 845, T4 N.W.2d 470, 471 (1956) (dwiern); Bames v,
Sietc Highway Comm'n. 230 N.C. 378, 394, 109 S.E2d 21%, 231 {195%)
fdlctum}; May, State Highway Coimm's v. Dewey, 2] Wa 621, £33, 132
S5 FE.2d B3, 84748 {19607 5 Mucwors § 2131 (2).
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location and character of the property and the circum-
stances of the sale.”’* Therefore, as with 1he question of
similarity hetween the properties, the question of whether
the sale was sufficiently near to the date of valuation is
left to the discretion of the trial court,** The party offer.
ing proof of other sales has the burden of showing that
such sales were not so remote in time as not 10 represent
the present value of the property.’' Hasically, the courts

- tend to show the same fihcrality with regard to the time
. clement as to physical similarity,

Whether sales of comparable parcels were sufficiently
proximate in time (o the date of the condemned propertiey’
valuation was an issue expressly raised in two Maryland
cases.’™ The Maryland court of appeais refused in each
cas¢ 10 set a specific time beyond which the sale would be
considered too remote for admission; proximity in lime
and its relabonship to the circumsiances were thereby per-
mitted to become largely a matter within the trial courts'
discretion.”™ The landowner in Bergeman v, Siate Roads
Cammission **7 claimed that testimony as to a comparable
sale made seven years hefore the trial should have been
exciuded on the grounds that it was 00 remote in time.
Stating that even if it i assumed, without having to be
decided, that sales made more than five vears before the
date of trial are generally too remote to be reasonably
comparable or to have any evidentiary value, the court of
appeals concluded that the admission of such testimony in
the instant case did not constitute a prejudicial error,
because a full explanation of the circumstances of sale was
placed before the jury and, under Maryland law, it is up

-to the jury to give the proper weight 1o the evidence, =™

A short time later the Maryland court was faced squarely
with the issue of whether a five-ycar limitation should be
imposed on the admissibility of compatable sales.*™ Solely
because of the lack of proximity in time, the landowner in
this case claimed that the trial court erred in admitting the
purchase price given for comparable property when the
sale had taken place five years, one and one-half months
priot to the institution of the condemnation proceedings. ™"
Conceding that under appropriaie citcumstances the pur-
chase price of a sale made five years before the taking is
proper and admissible evidence insofar as proximity in
lime s concerned, the landowner wanted the court to
impose a hard and fast ruie providing that five years, under
any and all circumstances, is the maximum time limig for

0% Fulton County v. Cox, ¥ Ga. App. 743, 74445, 10% S.E.Jd Bag. 851
11959y (diclum}; Taylor v. State Roads Comm'n, 224 Md. 92, 95, Is7
AZd 127, 128 (1961}, 5 Nicrows § 21.31¢2).

o Popwelt v. Shelby Coumy, 272 Abls. 2M7, 293, 130 So. 2d 170, 175
(30} (dictum): Aycock v. Fultons Coonty, 93 Ga. App. S41, 543. 9%
SE2d 133, 134 1957 idictum); Fulten Coamy v, Cox, 99 Ga. App.
741, TS, WE S.E2d B, ¥52 (1959) (dicwum); Taylor v. State Roads
Coinm’n, I24 Md. 92, M-9%, 167 AXd 127, 128 (I968); § NcHos
& 213102y,

w4+ Sgate v, Boyd, 171 Alz. 384, SNT, 126 So. 2d 125 (1940},

3 Bergeman v. State Roads Comm'n, 218 Mg 117, 146-47, 146 A 24
48, 53-54 (19d8); Taykor v. Swate Roads Comm'n, 224 M4 92, 9495,
T A2d 127, 123H. 186E ). X

uM fd.

TR ME, Y17, 145 AZd A8 (pYEE).

e Bergeman v State Roads Comm'n, 218 Md. 137, 14647, 46 A2
44, 5354 ()98}, One judge in a dikseniing opinion  argused  that
remuleniess in lime is a atler of adwmissibility rather than weight. 2i8
Md. at 4950, 146 A2d au 3435

w» Taylor v. 5tate Roads Comm'n, 224 Md. 9%, 167 A.2d 127 (1961},

= fd g G4, 167 A2d ar B3N



i8

sales 1o be admissible.™ Holding that the trial court did
not abuse its discretion in admitting evidence relative 1o
this sale, the court of appeals refused to follow the land-
owner's suggesiion relative (o the five-year imitation. More
latitude should be allowed, said the court, when the move-
ment of real estate in the neighborhood has been slow and
it is impossible to_secure evidence of sales in the vicinity
reaily close 1o the time of 1zking. As this particular sale
was the only one of small-farm acreage testified 1o by any
of the experts, the court felt that it could reasonably be
inferred that sales of such property had not been numerous
in the locality.™? With this interpretation the court of
appeals approved the broad rule expressed in the Lostine
case, ™3 ’ :

A couple of cases deait with the guestion whether
evidenice of sales of similar properties that took place after
the date of condemnation rather than before the taking is
admissible.*™ The landowner in 2 Marylang case claimed
the trial court erred in excluding evidence of a comparabie
sale made six wecks after the date of condenmation when
the exclusion of such evidence by the trial court was based
solely on the ground that the sale was made subsequent Lo
the taking.™* Agreeing with the landowner's contentions,
the court of appeals held that sales taking place at a time
subsequent to the condemnation zre admissible as com-

parable sakes if the sales prices sought 10 be introduced in '

evidence have not been influenced (i.e., either materizily
enhanced or decreased) by the project or by improvement
cccasioning the taking of the condemned property and if
the other tests of & comparable sale have been met. 2 In
noting that this rue represents the great weight of authority,
the appeliate court stated it saw no reasons why it should
not be followed in Maryland, despite the language in an
carlier case **7 that tended to indicate that svideace of
comparable sales should be limited to those made before
the taking.™* Conseguently, evidence of the comparable
sale should have been admitted here; however, the court

14, The basix of the landowner’s contention is his clafm that the court
of appeals had previotily indicated in dicium i approval of a Byve-verr
limiation in Pumphrey v. State Romds Comm'n, 179 Md. 483, 309, 2
AZd 663, €71 (1938), and Bergeman ». Stawe Roads Comm'™, 218 Md.
137, 186-47, 146 A .2d 48, 52-33 {1948}

o fd, at 95, 167 A2d at 128

®A Lusiine v. State Roads Comm'n, 257 Md. 274, 28081, 142 A.1d 566,
569 {i938).

 Hance v. State Roads Comm'n, 221 Md. 154, 136 A2 644 (1959);
May, State Highway Cemm't v, IDewey, 201 Va. 621, 1i2 9.5.2d 236
{1960} .

% Hance v. State Roads Comm'n, 231 Md. 164, 173, 156 A.2d 644,
640 (1959}, N waz not chkar whether the comparshie sale s offered
a5 primary evidence of value of the properyy wken or v support the
withess' opinion a3 to suck ralue or both. No eyidence was offered
by the landowner to show that the sale was a2 volontiry one, thal the
property was comparable 1o thet tsken, that it way in the same locality,
or thek the property involved in the zale had neither benefited, nor been
demaged by, the project occasioning the taking. However, because the
only reason {or rejecting the evidence was that the sale had beep
made after the taking, the court of appealy said that it could sssume
the sdowner's witness could properly offer evidence relstive 1o the
other prerequisiies for admissible comparable sales. 221 Md, ot 17374,
136 A2d al 649,

434, &t 17578, 156 A 2d at 83D, .

=0 Mayor & Clty Council of Baltimore v. Smith & Schwartz Brick Co.,
B0 Md. 458, 37 A, 423 (1895).

™ Hance v. Staie Roads Comm'n, 221 Md. 164, 17%, 15§ A2d 644,
650 (1959}, Ses 1] OmceEL § 13D, which staies:. "“Generally ing, the
couris make no distinction between sales occurring prior te 1aking
and gales consummaced after the date when title his vested in the con-
demner. They usvaally admit the latter (ype of evidence, somclimes
Qualifying (heir rulmg by staling that tbe sale adduced muwst nol Be too
remolt in time or that there must be oo drastic change in marker con-
diticmy."

was unable ta sce how the exclusion of this one sale was
prejudicial to the landowper. 2
Conirast this with the resull reached in a Virginia case %

Virginia has a rule providing that comparsble sales are -

admmssible in cvidence only when such sales ar. made
under comparable conditions in point of time and circum-
stances. ™! Contending they were not comparable sales, the
condemnor in AMay, Siae Highway Commissioner v.
Dewey % claimed the trial court had erred in permitting
the landowner to introduce evidence regarding sales of
commercial properties taking.place in the vicinity two years
after the highway improvement project had been completed
and after traffic had materially increased on the improved
highway.**" Agreeing with the condemnor that the sales
were not made under conditions that were comparable in
fime and circumastances, the supreme court held the ad-
mission of such evidence constituted 2 prejudicial error.3
Sales after the taking and afier the project had been corn-
pleted and conditions had materially changed did not, ac-
cording to the court, reflect a fair market value of the
property when taken.”* Yet, said the court, the erroneous
admission of such evidence in this case probably gave the
jurors the impression that the subsequent sales were com-
parable in value to that of the owner's land at the time of
the taking. "

" TRANSACTIONS WiTH CONDEMNORS

Another prerequisite to the admissibility of comparable
sales in evidence, and the one that appears to provoke the
Ereatest amount of disagreement among the various juris-
dictions, requires that the nature of those similar sales be
sufficiently voluntary to be indicative of the condemped
property’s present market value.2® Questions of whether
saics are sufficiently voluntary to be admitted as compara-
bles usually arise when one of the parties seeks to introduce
evidence of the prices paid for neighboring land by persons
with the power of condemnation.”® Transactions with con-
demning authorities have been said to closely resemble

e id wt [76, 156 A2 at 650, :

"0 May, Stite Highway Comm'r v. Dewey, 201 Va. 610, 112 S.E.2d
B3R (1960).

", at £33, 112 S.E20 st 8470 [diclum). See alio Seaboard Air
Line Ry. v. Chambdin, 108 Vs, 42, 60 S.E. 717 (1908); Virginia and
Ekc. Power Co. v. Pickew, 199 ¥a, 265, 289 SE24 76 (1955).

=01 Va, 621, 112 SE2d 538 {1960).

¥ May, State Highway Comm'r v. Dewey, 201 Va. 621, 61, 633, 112
S.E.2d B8] 847 {1980},

i ld, s 63334, 117 S E.2d a1 848,

=04 ax 633, 112 S.E.2d ar B4,

=74, ak 633-34, 112 S E.2d at 848,

Mt See, 4.8, Stats v. Boyd, 171 Ala, 584, 38687, 126 So. 2d 228, 12118
{190}, Popwell v. Sheihy County, 272 Als. 287, 282, 130 So. 1d 178, 174
{1960) {dictum); Stme v. McDonald, 88 Ariz. 1, & 352 P2d 343, 3748
(1960); Arkamsas State Highway Commr'n v. Keonedy, 234 Ark. B9,
91-92, 350 S.W.2d 526, 528 {1961); People ex rel. Dep't of Public Works
v. Univ. Hil Farm Foundatiop, (88 Cal. App. 2d 127, 33132, 19 Cal,
Rpir. 437, 43940 (1961); City of Tampa v. Texss Co,, 107 So0. 24 214,
22T {Fla. App. 1958); Fulton County v. Cox, 99 Gua. App. 743, 745, 109
S.E2d B49, B2 (195%) (dictum); Redfield v. lown State Highway
Comm'n, 251 Jowe 332, 341, 99 N.W.2d 41), 45 (1959) (diclum);
in re Applcation of the City of Lincoln, 161 Neb. 480, 685, 74 N.W. 24
470, 473 (1956) (dictum); Barney v. Staie Highway Comm'n, 730 N.C,
378, 304, 109 S.E24 219, 231 (1959); May, Suare Highway Comm'r v.
Dewey, 201 Va. 821, 634. 112 SE24 D38, S48 (1960); 5 NwHOLS,
B3N

- See. c.g.. Siate v, Boyd, 271 Ada. 584, 126 So. 2d 225 (1980); State
v. McDonsld, #8 Ariz. 1, 352 P.2d 343 (1960). Arkansas Stae Highway
Comm’'n v. Keunedy, 234 Ark. 85, 350 5.W.2d 526 (1961); Peopls »x rel.
Dep’t of Poblic Works v, Univ. Hil Farnm Foundation, 188 Csl App. 24
327, 10 Cal. Rptr. 437 (i981}; City of Tampa v. Texas Co., 17 So2d



forced sales, in that neither is voluntary enough to reflect
just compensation under the marker value concept.™
Courts following the traditional rule therefore hold that
evidence regarding the prices paid for similar parcels of
land subject to condemnation by the proposed condemnor,
or another potential condemnor, is inadmissible on both
direct and cross-examination as bearing either on the value
of the properly presently being taken or in support of
wilnesses presenting opinions as to the value of such
property.**!

Courts have reasoned that prices of land sold to persons
with condempation powers are not fair critena of market
value because sach sale is in al likelihood something of a
compromise. Condemnors might be willing to give more
than a parce! is worth, and the owner of the fand might be
willing to take less than it is worth (that is, less than its
market value) and thus compromise rather than be sub-
jected to a lawsuit. Another reason for excluding such
testimony is the courts’ concern that evidence showing what
condemning authorities have paid for other lands in the
neighborhood would probably be given too much weight by
the jurors in determining the amount to be awarded the
iandowner as just compensation. Hence, to be admissible
as comparables under the traditional rule, sales must have
been made in the ordinary course of business.*®* An Ala-
bama case held the party offering proof of other sales must
show that those transactions did not invoive property sub-
ject to condemnation, and his failure to do so results in the
exclusion of such evidence.s**

Fven though both states follow the traditional rule, op-
posite results were reached in an Arkansas case *°* and a
tNorth Carolica case ** relative to the admission on cross-
examination of the price a condemning party paid for com-
parable property. The Highway Commission in the Ar-
kansas case claimed the trial court erred in refusing to
‘strike testimony elicited by it during the cross-examination
of one of the landowner’s witnesses. He testified that he
had checked into the appraisals made by the Highway De-

216 (Fla. App. 1938); Garden Parks, Yoc., v. Fulien Couniy, 38 Ga. App.
97, 76 S.B.2d 31 (1953); State Highway Dep't v. Irvin, 100 Ga. App. 624,
112 S.E.24 216 (1959); Dep't of Public Works snd Bldp. v, Petting, 7
. 2d 37, 131 NEZ2d 55 (195%); Barnes v. Stste Highway Comm'n,
%0 NC. 36, 100 SE 19 (195%); Templeton v. Stae Highway
Comun'n, 354 N.C. 2337, 118 SE24 918 (1961). ey, State Highway
Comm'r v. Dewey, 24 Ya. 621, 112 SE2d 828 1960}

s See Stare v. Bovd, 271 Ala. 584, SBE. 126 So. 24 215, 17 (1960);
City of Tampa v. Texas Co. 7 So. ¢ 218, 127 (Fla. App. 1958);
5 NicmoLs, supra note 199, B§ 2131, 1133,

w Siate v. Boyd, 771 Als. 584, 586-87, i26 So. 24 1%, 1IT-28 (1964
Swate v. McDonald, 85 Ariz. 1, 8, 352 P.2d 343, 347 (1960); Arkansas
Swate Highway Cotrmn'n v. Kennedy, 234 Ark, 89, 9193, 350 S.W.2d %26,
$26-29 (19631) (dictum): People ex rel. Dep't of Public Works v, Usiv.
Hill Farm Foundation, 188 Cal. App. 24 327, 3%, 10 Cal. Rpir. 437,
440 {1961) tdictum); City of Tarapa v. Texas Co.. 107 So. Id 216, 227
{Fla. App. 1958); Garden Parks, Inc., v. Fulton County. 88 Ga. App.
97, 76 S.8.2d 31, 37 (1953); Staie Highway Dewt v, frvin, 100 Ga.
App. 52, 615, 112 S.E24 205, 217 (1959); Drep't of Public Works and
Bidgs. v. Pelllni, 7 1 24 367, 373, 131 MNE.XJd 55, 5399 (1955,
Barney v, State Highway Comm'n, 250 N.C, 378, 95, 109 5E24 219,
333 {1999); May, State Highway Comm'r v. Dewey, 201 ¥a. 621, 634, 112
S E.2d 838, 848 (1960) (dictum); 5 Necdous, zupra note 199, § .23

o Arkamsas State Highway Comm'n v, Kennedy, 234 Ark. 89, -4,
350 S.)W.ad 525, 328 (19617 (dictum); Bames v. State Highway Comm'n,
250 W.C. 378, 395, 109 SE2d4 2%, 133 {1959) (dictom}; May, Suite
Highway Comm'r v. Dewey, I Va. 821, 4634, 112 S.E2d B, 848
{1960 {dictem); § MicHows § 21.33,

w3 Stare ¥. Boyd, I71 Ala Std, 38647, 126 So. ¢ 215, 227-M (1960).

wu ackancay State Highway Comm'n v. Kennedy, 234 Ask. 89, 5%
S.W.2d 526 (1961).

;;’am v. Stats Highway Comm'n, 250 M.C. 3714, 109 S.E2d 21
[} .
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partment relative to other parcels in the area acquired by
the condemmor, and that this information was part of his
knowledge that entered into his formulation of the valua-
tion figure he gave for the subject property. Ordinarily, the
court said, it would have been a reversible error 12 permit
a party to introduce evidence as to the price of land ac-
quired by a purchaser with condemnation powers, because
such prices are apt to be in the nature of a COmMpromise
rather than 1o be indicative of true market value, The trial
coutt’s refusal to strike the testimony, however, did not
constitute an error in this case, since no prices were given
during ‘the cross-examination, the witness was a weli-
gualified real estate expert who correctly gave detailed
testimony as 1o the values before and after the taking, his
estimate of value was the lowest made by any of the land-
owner's witnesses, and, finally, the traditional rule, said the
supreme coutt, is a prohibition against the introduction of
certuin testimony and pot a prohibition against the knowl-
edge a wilness may possess. s

In Barnes v. State Highway Commission,'® the Nork
Carolina case, the landowner claimed the trial court erred
in not permitting a condemnot’s witness to be cross-
examined relative to the appraisal he made for the former
owners of a 13.2-acre parcel of land previously sold to
the condemnor for $300,000. Such questions on Cross-
examination, said the landowner, were for the purpose of
impeaching the witness® testimony rather than of showing
the purchase price of the i3.2-acre tract of land.**" How-
ever, an error was not found to have been committed by
the trial court in excluding the question on cross-
examination.*® Agreeing that the right of cross-examina-

-tion is 80 important one, the supreme court said it must be

used for legitimate purposes. An expert withess may be
questioned on cross-examination with respect to the sales
prices of nearby property to impeach his testimony or test
his knowledge of values, bul not for the purpose of fixing
values® The supreme court based its decision on previous
rulings that provided that it is improper 10 cross-examine
as to the prices paid by a condemnor for other tracis for
the same project because such prices are likely to be in the
nature of a compromise.’ Other opportunities were avail-
able to 1he landowner to impeach the witness' testimony,
but these were not taken advantage of by the landowner,
Thercfore, it appeared to the supreme court that the Tand-
owner was only interested in improperly getting before the
jury the lact that the condemnor had paid $300,000 for the
particular parcel #¢

Catifornia courts have beld evidence of sales to con-

s Ariansay Slate Highway O ission v. K
o0-93, 350 S.W.2d 516, 517-29 (19%)).

e 250 NC.OXTH, 08 S E2d 219 {1959

o7 Barnes v. State Highway Comm't, 250 N.C. 378, 109 S.E2d 219,
231 {t959).

wmofd o W6, (8 S E2d a1 233

oo g al 394, 109 S.E2d at 232 This is especially true il the witneas
used sich sales us a hasis Jor his appraisal of the peoperty taken, of
il e had actually appraised the properly soid. .

wiv Fd.oat 395, 10% S.E.2d at 233,

L fd, at 196, 109 SE.2d ar 213, See Templeton v. Suste Higbway
Cosmrn, 154 N O 1¥7, 3641, 18 S.E.2d 98, 925-32 (196F), which
neld the Lria court erred in rofusing (o let she condemnor cross-eXamine
the landowner's wilnesses for the purpose of testing their knowbedge
and baves of value. Such witnesses already had testified on direct examina-
tion that they weee familiar with the subject propesty and merket values
of janc in the area and had considered the value of ofher properly io
the area in evahiafing the subject property.

dy, 234 Ark. 89,
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dempors admissible both on direct examination and on the
crass-examination of a witness who is presenting testimony
on the issue of the value of the condemnec’s property. Such
sales, however, had 1o have been sufficiently volunfary in
nature 10 be a reasonable indication of value.** In one
case the appeliate court said that proper foundation was
Iaid for the admission of the evidence because of the tand-
owner’s testimony expressing satisfaction with the price
paid for his real estate. The weight to be given the sales
price is a factual guestion for the jury t determineg.**?
These court decisions have now been changed by a statute
providing that the amount paid for land by persons with
condemnation powers is inadmissible as evidence and is not
a proper basis lor an opinion as to the value of property.*

A few other courts have indicated a willingness 10 break
with the traditional ruls if the party offering the evidence
could show that the sale was not in 1the mature of a com-
promise, but was voluntary and without oopulsion; that
is, the iransaction was not influenced by any fear of litiga-
tion.''* The Arizona court said that it failed to see why
evidence of a sale should be inadmissible simply because
the purchaser has power to condemn. Such sales, accord-
ing to the supreme court, would be admitted subject to the
trial court’s sound discretion as 1o its probative value and
subject to the laying of a proper foundation for its admis-

sion. In the instant case, however, the admission of the.

sales price was held to be erroneous due 1o the lack of foun-
dation, int that the party offering such evidence failed 10
show that the sale was voluntary, that the owner was will-
ing to selt the property but was not compeiled to do so, and
that the buyer was willing ta buy but was under no neces-
sity to buy, A party offering such evidence has the burden
of establishing as a preliminary fact that the purchase con-
cerned in the offering of this evidence was made without
compulsion, ‘coercion, or compromise.'® Agreeing with
the dictum in the Arizona case, the admission of the price
paid by the condemuor for a2 parcel of land was held 10 be
erroncous by the Virginia Supreme Court, for the same
reasons given by Arizona’s courgit?

SUMMARY AND CONCLUSHONS

Courts today generally recognize that evidence of the prices
paid for comparable parcels of land in recent voluntery
sales is often the best avaitable evidence of the market vaiue
of the subject parcel. Such evidence therefore is admitted
on diregt examination as well as on cross-examination,
atthough at one time some courts limited the admission of
such evidence 1o cross-examination because of the fear that
too many collateral issues {e.g., comparabiiity of patcel,

s County of Loa Angeles v. Faus, 48 Cal. 2d 672, €76-90, 312 P.24 680,
S82-85 (1957); People ex rel. Dep’t of Public Works v, Univ. Hill Farm
Foundmiion, 188 Cal. App. 24 327, 331-33, 10 Cai Rpir 437, 43540
(1961). .

i Peaple ex rel. Dep't of Public Works v. Univ. Hil Farmt Founda-
on, 188 Cal. App. 24 377, 332, 10 Cal. Rpir. 437, 440 (1961).

s Car. Evioance Cope § 8226e) {Weal 1966) in the Appendin of this
report. :

e Sraie v, McDonald, B8 Ariz. 1, 8, 352 P.2d 343, M7-48 (1960); May,
Siate Highway Comm'r v, Dewey, 201 Va. 621, 634, 112 S.B.2d 53, 843
(1960} ; % Micwows § 21.33.

1 Siate v, McDonald, 88 Ariz. 1, B, 352 P.2d 343, 748 (1960).

a7 May, State Highway Comm's v. Dowey, 201 Va. 621, 634, 132 SE2d
B3, B4 {1960).

voluniariness of sale) would be raised # the evidence were
admined on direct examination. )

Anpother ‘problem that arises, and one to which most
courts do not appear to have given adequate attention, is
whether the evidence of comparable sales is sough: 10 be
used as independent evidence of the market value of the
subject parcel, or whether it is sought 10 be used merely to
support the opinion of a valuation witness. The issue is
presented most sharply when the jury returns 2 verdict out-
side the range of the opinions of value testified to by the
appraisal witnesses. A recent Wisconsin case, Hurkman v.
Siate, ™ affords a good illustration. In this case the low-

est “after” value testified o by a witness was 3105000,

whereas the jury found an after value of $85,500. The
supreme court said that this finding was permissible be-
cause some of the comparable szales introduced in evidence
had been intraduced as independent evidence of the market
vaiue of the subject parcel and not merely in support of the
opinion of a witness,*

The effect of this “independent evidence—-support of
opinicn evidence™ distinction on the jury’s freedom to fix
its verdict is not the only important consequence of the
distinction. It is suggested that counsel might well pay
more attention to the purpose for which evidence of com-
parable sales is being introduced, for if such evidence is
being introduced merely in support of the opinion of a
qualified witness, there should be less concern with ques-
tions of comparabitity, voluntariness, hearsay, and the like,
than if such evidence is being iniroduced a5 independent
cvidence to give the jury a free hand to asrive at its own
conctusions of value. In general, a qualified valuation
witness cught to be permitted to testify ag to whatever
formed the basis for his opinion, and, if he has relied on
unreliable hearsay ar on parcels not truly comparable or on
sales lacking in voluntariness, let opposing counsel make his
altack on cross-examination. Of course, this general state-
ment may need some qualificaion. A irial judge certainly
should be aliowed to prohibit unduly repetitions evidence,
and conceivably there are witnesses who would rely on evi-
dence o unceliable that it ought not be admitted even 1o
support the witpess’ opinion. California’s recent statutory
formutation would permit a witness 1o testify 10 only the
type of evidence “. . . that reasonably may be relisd upon
by an expert in forming an opinion as 1o the value of prop-
erty and which a willing purchaser and 2 willing selier, deal-
ing with each other in the open market and with a full
knowledge of all the uses and purposes for which the prop-
erty is reasonably adaptable and available, would take into
consideration in determining the price at which 1o purchase
and sell the property. . . ."%¥* The same statule makes
clear, however, that evidence may be admitted (o support
the opinion of a qualified witness even though it would
otherwise be inadmissible—hearsay, for example. ‘

One of the key phrases in this discussion and the con-
clusions to be reached may be the term “qualified witness.”
If the expertise of those permitted to testify to their
opinions of the value of the subject parcel is low, the dis-

w74 Wi 24 634, 130 NLW.2d 244 (1964},
da Jd. gt GE0-42, 130 N.W.2d ac 247-48.

s Cap. PWDENCE Cope § 814 (Wesl 1966) in the Appendix of this
report.



tinction noted previously between independent evidence and
opinion evidence tends 1o break down, One's cenclusions
on whether valuation evidence should be limited entirely to
the opinions of valuation witnesses would probably depend
to & large exient on one’s estimation of the qualifications of
those permitted to present opinion evidence zt condemna-
tion trials. Thus, the Wisconsin court in Hurkman v. State
commented: -

We tuke aotice from the records of innumerable land
condemnation cases Lhal opinions of ostensibly equaily
qualified experts as 10 values often vary 10 & substantial
and irreconcituble degree. Considering the opinions of
the experts alone, in these cases, can lzave the jury with
litthe rational basis for its ultimate findings, In these
instances proper evidence of compareble sales [as inde
pendent evidence of value} can be of substantial aid to
the jury in the performance of its obligation to find the
true value 421

On the other hand, the California Law Revision Com-
mission, in affirming California’s rule limiting valuation
evidence to opinion evidence, concluded:

The value of property has long been regarded 25 a
matter o be established ip judicial proceedings by expert
opinion, If this rule were changed to permit the court
or jury 10 make a determination of value vpon the basis
of comparable sales or other basic vajuztion data, the
trial of an eminent domain case might be unduly pro-
longed as witness after witness is called to present soch
testimony. In addition, the court or jury would be per-
mitted t0 make a determination of valge without the
assistance of experis quaiificd to analyze and interpret
the facis established by the testimony and 1o make an
award far above or far below what any expert who
testified considers the property is worth—even though
the court or jury may know littk or nothing of property
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values and may never have seen ihe property being
condemned or the comparable properly mentioned in the
testimony. The Commission belicves that the net result
would be lenpthensd condemnation proceedings and
awards whici, would offen not realize the constilutional
abjective of just compensation. To avoid thess conse-
quences, the fong established rule that value is a waiter
o be established by opinion evidence should bz re-
affirmed and codified, &+

As indicated in the discussion of the sample cases, courts
generally Rave maintained flexibility with regard to such
issues as the similarity of the comparable parcel and the
subject parcel, the proximity in time of the comparabie sale
to the date of valuation of the subject parcel, and the volun-
tariness of the sale of the comparable parcel. The general
rule, often repeated, is that much must be feft to the dis-
cretion of the trisl court. Only with regard to sales to per-
50ns possessing condemnation powers does there appear o
have been 2 departure from this flexibility. The majority of
courts do aot permit such cvidence 1o be admitted, although
& minority will admit the evidence of such sales if a propes
foundation showing voluntariness has been laid. The fexi-
bility shown by the minority would seem preferable to the
rigit majority rule, particularly in situations where there is
a dearth of other good comparables. Counts should also
keep in mind the distinction previously noted between com-
parable szles introduced as independent evidence of value
and comparable sales relied on by a witness 1o support his
opinion. Greater flexibility should be permissible 1o the
Iatter situation.

e 24 Wi, Zd u G442, 130 N.W.2d ai 247-48,

B Cur Law Revisron Comm's, Bep, REC, & STUBIES, Rtmmmmdu!m
and Study Relaving to Evidence in Eminens D tn Proceedings, A-1, at
A {1961 [hereinafter cited ot 3 Cav, Law Rev. ComMN],

CHAPTER FIVE

ADMISSIBILITY OF EVIDENCE OF SALES OF THE SUBJECT PROPERTY

When a parcel of land is taken by eminept domain, the
price paid by the owher for such land when he acquired
it is important evidence in determining its present vatue
The admissibility of the purchase price per se in evidence
did not seem to be an issue in most of the recent highway
condemnation cases studied. Rather, almost all of the is-
sucs related to the refevance of such evidence o present
vatue under the circumstances of the particular case. Those
relevancy issues generally arose with regard o remofencss
in time of the sale, changes in physical and economic con-
ditiops since the sale, and the nature of the sale itself.
Basically, the recent cases iliustrate the amount of discre-
tion available to the trial court in determining the admissi-
bility of such evidence.

ADMISSIBILITY

Most of the recemt highway condemnation cases studied
seemed 1o agree that the purchase price of the subject
property is admissible in condemnation proceedings as evi-
dence of marker value, provided that the prior sale was
bona fide, voluntary in nature, and not (00 Temole in point
of time, and that neither economic nor physical conditions
had materially changed since the date of the sale.s® FEven
though admissible, such a price was held in one case pot 1o

@ Purker v. Mate, 89 Ariz. 14, 026, 359 P2d 63, 54 {1961) (dictum).
See 3 MirHOLS, supre note 199, § 20,2,

e Siaie v, McDonaid, BE Arie. I, 5-7, 352 P23 343, 346 (1960).
Paricer v Swee, 59 Axiz, 134, 126-27, 359 P24 63, 64 (1961); Epsizin v.
City & County of Denver, 133 Codo. 104, 10N, 291 P24 308, 310 (1956}
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be conchisive or cortrotling in the determination of market
value, but rather 10 be a factor that the jury might con-
sides, alopg with all ether supporting evidence. in reaching
a verdict)® Purchase prices '*Y i the recent coses were
admiited on direet examination when introdueced by either
the landownes 7 or the condemnpor ' as independent evi-
dertce of prescnt ‘matket value, 07 On Cross-cxamination of
the landowner 1o contradict or rebut his contention that the
property is mow worth a much larger sum.**

The admizsion of purchase price as evidence of market
value is nof automatic under the previously expressed ger-
eral rule. To be admitted, purchase price must have a bear-
ing or refationship to the market value at the time of con-
demnation'™ 1§ the sale was involuniary or kot in good
faith or remote in time, o if the physical and economic
comditions have greatly chatged since such sale, the pur-
chase price would lack probative value with regard to the
present market value of the property.*** The determination
of these qualifying factors *** in relation to whether the
price paid would be x useful criterion of present value
or wauld afford an indication of that value at the time of
the properiy’s taking *** is a matter largely within the trial
judge's discretion.'®* His decision on the admissibility of
such evidence is ordinarily not reversible,**® unless it con-

Redfiedd v. Towa Stae Highwey Comm'n, 251 Iows 332, M3-M, ¥
NW.2d 413, 430 (1959); Lembo v. Town of Framingham, 330 Mag.
461, 463, 115 N.B2d 3%, 373 (19%3); Ford v, City of Worcesler, 235
Mass, 723, 735, 142 NLEL2E 337, 329 (1957): and Mintx v. City of
Worcester, 337 Mats. 796, 757, 153 N.E2d 122, 123-24 (1938).

o Epatein v. Chy & County of Deaver, 133 Colo. 104, 1W08-09, 193
P24 M8, 310 (1956). Ser 3 Nicwois, supra note 199, 1, § 212, Ser aleo
Littie v. Burleigh County, 821 N.W.2d 601, 606-07, 609 {ND. 1957 A
question was not raised in this case 2 w0 the sdmisibllity of » 1950
purchase price of $399, or $30 per acre, for 13,38 acres of land, from
which a 1.14é-acre strip was makep in Ociober 1952 for & highway right-
of-way, Howevef, the supteme coutt, feviewlng the cose an a trist de
novo on Usw isue of damages b the land | = ded the
award of the Leinl courl was inadequale, held thut the asstssment of the
wial court, $200 for the value of the strip taken and $150 an veverance
damages 1o ihe remsinder of (he 13.38-acre parcel, making & total of
$150. wis sustained by the evidence. Such evidence incloded the 1930
putchase price of the whole cropecdy Bad an expert witncss of the
county who cxpressed an opinion that the markel value wis aot mors
than $2% per acre.

% Kae Redfield v, fowa State Mighwey Commi'n, 251 lows 331, 343,
99 N.W.2d 413, 430 (195%) (deed was inwoduced i3 evidence of the
amount of the purchase price); Stawe v. McDouzld, 88 Ariz. 1, 6, 352
P.2d 343, 345 (1960) faales conlrsct wes inlroduced ss evidence of the
amount of purchase price}.

&t Seate v, McDonakl, B8 Ariz. t, 6, 352 P.2d 343, ME (190). Sew
Redfie'd v. lowe State Mighway Comm'n, 251 Towa 322, M3, W N.w.2a
413, 420 (1959}, The vondemnec offered the deed of conveyance, not
as independen: cvidence of mutket valug, but to be considered by the
jucy only in connection with and having a bearing upon the value of
the opinions of the varicus wimesses. However, the supreme court Beld,
on appeal, that the purchase price way sdmisible ci Ddependent
evidence of market value. ' -

# Enostein v. City & County of Demver, 133 Colo, 104, 107, 291 P2
208, 309 (1956); Lemibo v, Town of Frumingham, ¥30 Masa. 461, 453,
115 N.E.2d 370, 371 (195)).

o Fard v. City of Worcester, 335 Mam. 723, 714, 142 NE2d 327,
328 (1857, Rk

s Parker v. Stae, B9 Ardz. 124, 126, 159 .24 63, 64 (1961); Redfiedd
v. lowa State Highway Cotnai'n, 251 Jowa 332, 344, 99 N.W.2d 413, 420
{1959},

4 Parker v. Siate, B9 Ariz 124, 126-27, 359 P.2d 6, 64 (1961).

 Epstein v. City & County of Deaver, 133 Colo. 104, Wi, %1 P.2a
358, 310 {1956).

ot Mintz v. Clty of Worcester, 337 Mass. 736, 787, 15} NEId 12,
124 (1938).

el embo v. Town of Framingham, 330 Muess. 481, 483, 115 NE.2d
70, 37 (15%3).

«s Epsiein v, City & County of Denver, 133 Colo. 104, 104, 293 P4
308, N0 (1956); Lembo v. Town of Framingham, 330 Mase. 461, 453,
115 N.E.2d 379, 171 (1953); Minwz v. City of Worcesier, 317 Mass, 755,
757, 153 M.E.24 122, 124 (1958).

M Exgtein v, City & County of Derwer, 133 Colo. 104, 108, 293 P.2d
08, M0 (195637 Minwz v. City of Worcester, 337 Mus. 155, 757, 153
N.EL 122, 124 (1938).

stitules an error of law.t” Once the sale price has been
introduced in evidence, it is subject to explanation by the
owner of the circumstances of the sale, and the owner has
full ppportunity o shew wity such a sale has a Emited bear-
ing on the present value <

Consequently, in those jurisdictions where the purchase
price is admissible as independent evidence of market vajoe,
the time and circumstances of (he sale and the econdomic
and physical changes since that sale become important,
The admission of sales prices as evidence is, therefore,
dependent on the facts of cach particular case and how the
iria! judge interprets those facts in relation to the gualify-
ing irctors, In an Iowa case, a deed dated December 13,
1965, conveving to the condemnze the subject properiy he
purcitased in February (936 and bearing revenue stamps
indicating the consideration paid,»*® was held not to be too
remotz in iime o be admitted as indeperxdent evidence of
vaiue in 3 condemnation action taking place in November
1957.4¢ The price paid for the property in question four
years previously was held to be admissible in 2 Colorado
case, even though cerfain public improvements in the vi-
cinity, which very likely enhanced the value of the property
in the area, had been completed since the time of the prior
sale. Because all of these projects or improvements, which
were thought to have enhanced property values, were in the

- process of being made ai the time of the prior sale, the

character of the land actually had not changed in the in-
terim. In addition, it was common knowledge to all the
citizens in the city at the time of the previous sale that the
public improvements would be compieted in the near
future. 41 '

The purchase prices paid for the properties in question
at times four,*" six,*** and ten years ** prior 10 the date of
condempation were admitted in the Massachusetts cases,
Even though real ssuate valoes had increased substantially
within the period, evidence of the purchase price paid by
the landowner four vears previously was held to be prop-
erly admitted. According to the court, the conditions dur-
ing that period wene doubtlessly within the memories of the

wr Mintz v. City of Worcester, 337 Mass, 754, 157, 153 N.E.2d 122, 124
(19585, .

s Ford v, Ciy of Worcesler. 335 Mang. 723, 125, 142 N.E2d 327,
125 {1957); Mintz v. City of Waorcester, 337 Ma, 756, 757, i73 NEM
132, 124 (19358).

s Redficld v, Town State Highway Commitaion, Z51 Lowa 332, 343,
29 MW.2d 453, 430 (1959). The decd did not divectly indicate the
puchepe price, but # hud reverue Mamps in the amoust of 3686
attached and capcelled, indicating o comsidermtion of $50,000. Those
reverue stanps on the deed were held by the conrt o be s mli
able an indication of the consideration g if the rocited amount of
the purchase price was on it. Becase revenue slamps are attached
to the deed gpursumnt to federat atalute and the violation of it v &
crime, they indicate with rcaroriable certainty the Consideration pald.

i id gt Mi-4d, 99 NW.24 ot 420. Alter Inwroducing the deed in
evidence, the ¢ g d the trial judge 1o instruct the jury
thas such évidenwe should not be consider=d as bedring independently
upon ibe valoe of the land taken, but should be comsidered by ithe jory
only in conoectios with and having a besring upon the value of the
opinions of various witnesses, However, on appeal, the supfeme court,
in deciding on the famee of the adralssibility of prior sakes of the subject
property for (e first Ume, held that the trial court propedy refused the
insttuction to the jury nd admitied the deed as evidence of value.

“lEpmteln v, City & Coonty of Denver. 11 Colo, 104, 107-11, 193
P.2d 308, 309-12 {1956). Another reason for it admission was thal the
landowner fiomt brought the purchape price 1o the attention of the trial
court thirough & depasibon taken prdicinacy 0 the Wrizl, and 80 he way
in no position &t the trist (0 urge crror in the admission of the evidence.

w Lembo v, FTown of Framisgham, 330 Mass. 461, 115 N.E2d 1N
{19533,

s Miniz v, Clty of Worcester, 317 Mass, 756, 153 NE.2d 172 (1958).

wi Ferd v. Cily of Worcester, 331 Mass, 723, 142 M.E2d 327 {1957).




jurors, and they could make due allowances for them, =
Evidence of a sale six vears eariier from & corperation to
the condemnees owning all the stock in the COrpotation,
was admitted even though the sale was a bookkeeping
transaction o secure fax advantages for the condemnees ¢+
The issue in the other case did not directly involve the ad-
mission of the price paid for the properiy ten years earlier,
but rather the trial court's exciusion of gvidence offered by
the landowner relative to the circumstances of the prior
sale.** Error was held to have been committed in excluding
evidence of the circcumstances of the sale; 1% however, the
error was not prejudicial in view of the fact that prices had
risen 50 much between 1943 and 1953 that the 1943 sale
price scarcely had any significance insofar as 1953 values
were concerned, ¢ :

In an Arizena case, cvidence of the price paid for ane
of the parcels in question, under a 1954 contract of sale
between the former owner and his son, both of whom were
the condemnces, was heid to be admissible, even though the
price specified in the contract included in one lump sum the
200 acres of land with its improvements and the stock of
goods, together with the “business and all of the good will
thereof.” 422 Admitting that injury to a busiaess is not com-
pensable in an eminent domain taking, the admission of
such evidence was not an error, according to the court,
when the trial judge had properly instructed the jury in the
definition of fair market value, and that injury to a busi-
mess is 0ot property within the meaning of the eminent
domain statute. In addition, the court stressed the fzct that
thig sale was the only one that had taken place in the ares
for many years.St Admission of evidence of a prior sale
price in a later Arizona case was an error because the con-
ditions and values of the properties in the vicinity had
changed so materially in the two-year interval between the
date of the prior sale and the taking that the purchase price

15 Lembo v, Town of Framingham, 330 Mass, w61, 463, 115 N.E2d
370, 371 (1933, Esror was not cemmitied in admitting [n avigence the
mmmmmnsx.ommmunmnnmmof
the pror purchase. The amount of Ay morigage way immaterial, sinee
the Jury was to walue the Rroperly without regard to any ancumbrances.
Therefore, the admission of this immaterinl evidence could not have
anjuriously aflected the righes of the Ixndovner.

= Minte v. City of Worcester, 337 Mags, 36, 75657, 153 N.E2d 122,
123-24 ¢§95BY_ The anle being in evidence, the tandowners had full oppor-
Wity to pebut the evidence by thowing why it had a Hmited beuring
0 presend valve. In addition, the landowner failed to make & moion o
sirike the evidence.

! Ford v. City of Worcester, 315 Mass, T23. 735, M2 NE2& 327,
11829 (1957, The purchase price was brought out on CLOSS-CRamina-
tion. and the landowner stiempted to prove om re-direct that the price
way reduced because the sellers were sboui o enter milllary service and
30 WEre anxious to sell, .

“ild, As long as the condemmor had made the 1943 gcabe relevant
onder the considerable latitude alfowed on CrOst-eNamitalion, it wes open
to the landowner 1o show the clircumsances ol the sakfe. The fzct (hat
the scllers were aBout 1o enter military service was s circumstance of
the sale, as any pressure on the sellers is cebevant even if it does not
establish compuision,

“Id, Witnemies for the condempor testified that the divergence
between the 1943 price and 1956 values was from 300 to 400 perceni.

0 Seate v, MceDonald, 88 Ariz. 1, 6, 352 F2d 343, 346 (1960}, The
State objected to the admission of the conirace of sale because the price
of the realy, improvemenis, and geing business were lumped rogether,
and, at the tdme of the sule, sepatate values were not given for the com-
PCRERL parts of (he property,

“id. at 6-7, 3%2 P.2a ar 346, The supremie court did admit Lhat
the contract standing alone with jig lump sum price 1ag would have heen
prejudicial, but under ihe circurmmances it wai ot misicading o the
jry. Ome of the circunstances What assisted in clarifying the coatrace
wan that the tHal court permitted wide latilude in the direct &nd orous-

ination of wi 1o esiablish the “dote of salc” value of the
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had no probative value s However, inasmuch us there
was ample other evidence relative to the value of the prop-
€ty to sustan the verdict. the error was held nat to be
reversible 152

Califorpia's recently enacted Evidence Code contains a
provision regulating the admissibility of evidence of sales
of the subject properiy.:** Under the statute,

. when relevant to the defermination of the value of
the properly, a witness may lake into account as a hasig
for hiy opinion the price znd other terms and circum-
stances of any sale or contract to sel} and purchase
which incladed the Property or property interest being
valued . . | if the sale or contract was freely made in
good faith within a reascnable tme before or after the
date of valuation . | fHowever,) where the sale or con-
tract to sel! and purchase includes only the property or
property interest being taken . | | [the] sale or contract
- - - Iy not be taken into account if it occurs after the
filing of the fis pendens {in the condemnation action),

Ancther section of the Evidence Code makes clear that
such evidence may be introduced only in support of the

opinion testimony of valuation witnesses and not as in-
dependent evidence of value.™

SUMMARY AND CONCLUSIONS

By holding the purchase price paid by the owner for the
property in question to be admissible on direct 2xamination
as evidence of market value, recent highway condernation
cases followed the wniversal rule. Under that rule the
purchase price of identical property is admissible, provided
the sale was bona fide, voluntary, and recent, and provided
that neither economic nor physical conditions have ma-
terially changed from the date of the sale. The reason for
admitting such prices is that they are.important evidence
in determining present value, However, the price paid must
have probative value with regard to the determination of
market value at the time of condemnation. The determina-
tion of the evidence's probative value is discretionary with
the trial court.

An analysis of the recent cases does not seem o reveal
any type of rule with regard to a limit to the time of the
sale. Those recent cases appeared 1o be very lenicnt with

varlous iteme of pergonalty dhat the ey could wie o readily delermine
ihe comtract price of the realy.

*2 Parker v. State, 89 Ariz, 124, 136 27, 35¢ P24 63, 54 (1961). When
the condemndes nequired their propetiies, there was no highway con-
structed adfacent 1o it and o definite plins were in eaistence 1o build
one. Shorily after Ihe acquisition, the staie purchased easement rights
from the landowness ¢ constract a highway and in retern gronted them
access rights from their properiies 1o the highway. The casemems greatly
enhanced the value of the property in relasion to what they had originally
paid for it. Conssquently, the landowsers contend thal because nf rhe
changed conditions by the time of the condemnation actien, the cosl no
Tonger had any bearing or retationghip 10 the rue value of the rights
being deprived. The condempation actisn arose here because the siate
nesded more fand and had 10 take the weoess righls previcusly given.

2 1d. The cuurt also stressed the Jace that the case was tried withowt
4 juey. Under such circumsiances the court assurned B trigl court
would ignore (he incompetent evidence. -

1 CaL. Evwince Cobe § 815 (West 1966), in the Appendix of 1his
repart.

“Oa. Evioesce Cope § Ei) (West 1966}, in vbe Appendix of this
repon.
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regard fo admitting prior sales prices, particulurly in view
of the physical and economic changes that had taken place
between the sale and condemnation dates. Two reasons
appear to exist for this leniency: one reason is that the
landowner has an opportusity 1o wxplain the circumstances
of the sale: the other appeurs (o be thst the Jury can take

o Consideration common knowledge relative o eco-
nonue amd physical changes.

Much of the discussion in Chapter Four about the dis-
tinction between sndependent evidence of value and evi-
dence introduced merely to support a witness' opinion of
value is relevant here.

CHAPTER SIX

ADMISSIBILITY OF EVIDENCE OF OFFERS TO BUY AND SELL

In his monograph, Rea! Estate Valuation and Highway
Condemnation Awards, Ratcliff says that offers 1o seil and
ofters to buy are useful indicators of value if the offers are
bona fide, current, and in such form that acceptance will
creatc & binding contract.*®® This probably explains the
persistent efforts to introduce such evidence despite the
general disfavor it has met ia the courts. In the sample of
cases studied, issues relating to the admissibility in evidence
of offers to buy and offers to sell pertained to both the
property subject to condemnation and comparable lands,
Some issues involved the admissibility of offers made by
the condemner'to purchase either the subject property or
similar property. Most of the issues, however, involved the
adntissibility of offers made by third persons 1o purchase
the subject property. An offer by the owner to gell was only
rarely involved.

OFFERS TO BUY OR SELL THE SUBJECT PROPERTY

Offers Made by Third Persons

Under the majority view evidence of unzccepted offers
made by third persons to purchase the praperty in gquestion
is inadmissible on direct examination to prove the market
value of real property.*s* Reasons given for excluding such
offers include their inherent unreliability in establishing
market value,*>s the difficulty in establishing their good
faith,**® and their representation’ at best as the opinion of
one rather than of two parties.+s .

Iisois has taken a more liberal view relative to the

M RLECLIMY, supra note 191, at 64,

3 State v, McDonald, BE Ariz. 1. 9-10, 351 P24 343, J48-49 (19609
{dictom}; Ruth v. Dep’t of Highways, 143 Colo. 546, M3-50, 359 P.2d
1033, 1035 (191} (dictum); Scuthwell v, Stare Highway Dep't, 104 Ga,
App. 479, 4T9-80, 122 SE.2¢6 131, 132-33 (1961 {diciurn); CHy of
Chicago v. Marrisen-iakted Bidg. Corp., 11 1. 2a 431, £33, 141 NB2d
40, 44 [1958) (dictum): LEtoile v. Director of Publie Works, 89 R1.
3, 402, 153 A4 1TV, 177 (199) (dictom); § Nrcmos, mpra Bote
199, § 21.4{1). i

4 Ruth v. Dep't of Highways, 145 Colo, 546, 548, 159 P24 1033,
1035 (1961} {dictum}. Offers o purchise are spechlative on the guestion
of walue. See 5 NICHOLS, supra note 199, § Z1.4(1).

4% State v. McDoneld, 88 Agiz. 1, 9, 352 P.2d 34, 348 {1960} fdictam);
City of Chicago v. Harrison-Haisted Bidg. Corp., 11 11, 24 431, 438, 143
M.E.2d 40, 44-45 (1958) {dictum); $ NICHOLS, sitpra note 199, § 214000

o State v. McDonald, 88 Aniz. 1, 9, 352 P.2d 343, 48 {1960) {dictum;
§ NucHors, suprs nole 199, § 21.4(1).

admissibility in condemnation proceedings of offers to pur-
chase the subject property. In the absence of evidence of
actual sales of similar property in the vicinity, recent bona
fide offers to purchase the subject property for cash by
persons able to buy are admissible under the minority Tule
as some evidenoe of the property’s market value ™ The
reason for their admission is that offers to purchase under
these conditions are some evidence of what the subject
property would sell for on the market.s* However, the
minority rule does not include offers to purchase received
after the fling of the condemnation petition.** Under that
rule, an admissible offer must have been made in good
faith, and the offeror must have been not only a man of
good judgment but one acquainted with the value of real
estate in the vicinity amd having the financial means to pay
for the property. In addition, the offer must be for cash
and not for credit or in exchange, and must be made with
reference to the market value of the property and not 10
supply a particular need or fancy,*** The bona fide charac-
ter of an offer is a preliminary question to be decided by the
trial court *%° apd its admission in a particular case is dis-
cretionary with that court, whose decision will not be dis-
turbed unless it is manifestly against the weight of evi-
dence.*® The burden of establishing a sufficient foundation

. Dep’t of Public Works amd Bldgs. v, Lambert, £11 Bt 183, 191, 103
N.E2d 336, 30 (1952); Clty of Chicsge v, Harrison-Hsbted Bidg.
Corp., 11 10, 26 AJ1, 428, 143 N.E2d 40, 44 [1938), Ser alro Stawe v,
McDonald, 88 Are 1, 10, 351 P2¢ 243, ME-4% (1960} {dictwn}; Ruth
¥. Dep't of Highways, 145 Colo, 546, 350, 339 P.2d 1023, 1033 (1981
{dictum); L'Ewile v. Director of Paublic Works, B9 R.L 354, 402, 153
Add 173, 1T {1959) (ditum); 5 NicnoLs, supra note 199, § FIETIM D

= Dep't of Public Works and Bldgs. v. Lumbert, 431 11 133, 191, 103
N.E 2d 318, 360 { 1952).

@ Dep't of Public Works sed Bidgs. v. Finks, 10 1. 24 15, 19, 13%
NEId 267, 260 (1956, The trial courlt was held ¢ have properly
excluded evidence of an offer (o purchase the condemned propetty where
the offer was recived subseguent 1o the Rling 0f the coodemnation
petition.  Such offers are [Inadmissibie even under the minority wicw.
Swe 5 Nuwonons, supra pote 199, § 21.4(13.

* Cily of Chicago v. Harrison-Halsted Bidg, Corp., 11 11t 24 431, 4318,
M3 NE2a &0, 45 (195%;.

5 Dep't of Public Works and Bldgs. v. Lamberr, 411 I 15, 191, 163
N.E.2d 356, 360 (1952). See alio City of Chicapo v. Harvison-Malsed
Bidg. Corp., 11 10, 2 411, 438, 143 N.E.2d 40, 4% (1958). Privare ofcrt
may be multiplied to any exem for the putposo of the cause, and it
would be difficudl to prove that they were made s bad faith.

= Dap't of Public Works apnd Bldgs. v. Lambert, 411 Iit. 103, 191, 103
N.E.2d 356, 360 (1992); City of Chicago v. Harrison-Halsted Bidg. Corp.,
11 LH. 24 431, 438, 143 NLE.2d 43, 4% (1958).



by showing that the offer was bona fide. for cash, and made
by a person able 1o comply with its terms, if accepted, is
upon the party seeking to have the offer admitted in evi-
dence.*®* In two recent llinois cases, because the offers 10
purchase did not comply with the carefully circumscribed
conditions necessary under the minority rule, they were
held to have been properly excluded by the trial court.ss
In one case evidence was nol presented to show that the
prospective purchaser could pay cash; % in the other the
offer was not for cash, as required by the rule, but for
partly cash and the balance payable in monthly terms.17¢

Cases in Arizona,*"* Colotado, ™ and Rhode Island +*
dealt with the issue of the admissibility in evidence of offers
to purchase the property in question, Al three cases fol
lowed the majority view by agreeing that evidence of offers
to purchase the property in question were inadmissible on
direct examination under the facts of the particular cases +7+
However, from an analysis of the reasons for the decision
in each case it is difficult to determine what rule those juris-
dictions shoukl adopt under other circumstances. Through
dicta ali three courts acknowledged the existence of a
minority rule providing that, under limited circumstances
and upon laying the proper foundation, recent bona fide
offers to purchase are admissible on direct examination as
some evidence of market value. +73 i

Testimony was held in a2 Rhode Island case to be prop-
erly exciuded as evidence of valuc when it was given on
direct examination by one of the landowners that substan-
tial offers to purchase the propenty in question were made
by responsibie persons prior to the taking. Admitting that
the exclusion of such offers was in accordance with the
prevailing view, .the particular reason for the exclusion in
this case was that the tandowner’s testimony regarding such
offers made to him would have been at best only hearsay
evidence, thereby making them inadmissible. Consequently,
the court reached the decision without having to pass on
the question of whether such offers would have been ad-
missible under other circumstances.*™ After reviewing both

«t id.

“ Dep’t of Public Works and Bidgs. v. Lambert, 411 K. 183, 191, 203
N.E.2d 85, 380 {1951}; City of Chicago v. Harcison-Halsted Bldg. Corp..
11 TL Zd 431, 438-3%, 143 N.E2d 40, 45 (1954),

“ Dep't of Public Works and Bidgs. v. Lambert, 413 11, 183, 19G-91,
102 N.E.2d 356, 360 {1952}. A real estate broker, testilying 33 s withesy
for the landowner, gave iektimony relaiive o an offer, which was made
by = perion lrom another siate and rejected by the landowaer, o
purchase a part of the fand 10 be Laken in e condammation proceeding.
Further testimony showed (hal the prospeciive purchaser paid a amal
Amount a3 carmnest mosey, but the poarchaser did not see all of The cash
not did e know whether ihe cilerer was able o pay . In e absence
of cevidence showing (he gqualification or sbility of the prospeclive
purchaser (o comply with the offer if it had been accepted, the exclusion
of the offer was not an abues of the tria! court's discretion.

= City of Chicago v. Harrison-Halsted Bidg. Corp., 15 [0, 24 431, 437-
39, 143 ME.2d 40, 4445 (1958). Under the terma of tse offer 10 purchase,
the lendowner would receive onedualf in cash and the bajunce in 6
cqual monthly instaliments with interest ai the rate of fve percent per
sonum. Such an offer was properly eacluded because it was sl for
cash as requited by the tule. but for partly cash and the batance payable
in monthly terms.,

i Siate v, McDonald, 88 Arlr. ¥, 352 P.2d 343} (1960).

2 Ruth v, Dept of Highways, 145 Colo 546, 35% P.Id 1013 (1961}

3 Etoile v. Director of Public Works, 89 R.I 398, 193 A.2d 173
{1959},

¥ State v, McDonald, 80 Arir 1. 9-10. 352 B.2d 343, 248-4% (19603,
Ruth v. Dep't of Highways, 14% Colo 545, 349-%50, 159 P.2d 1033, 1038
(1961 }; L'Eloile v. Director of Public Works, 89 R.I. 194, 452, 53 A24
113, 177 [1959),

¥ I, See alio Dep's of Public Waorks and Bidgs. v, Lamnbert, 211 TiL
B3, 191, 103 H.E2d 356, 360 (1932): City of Chlcago v. Hurrison-
Halsted Bldg. Corp., 11 1. 2d £31, 438, 143 N.E.20 40, 4445 {1958),

WL Ewile v. Director of Public Works, 8% R_5. 394, 402, 113 A2d 173,

the majority and minority views relative ro the admissibility
of offers, the Arizona court held that, under the particular
circumstances of the case, a wilness for the landowner was
erronecusly permitted to testify that prior (0 the condemna-
tion action he had offered to purchase one of the properties
in guestion for $75,000, but that the offer had been re-
jected because the property had already been sold to the
landowner's son. Here the particular circumstance warrant-
ing the rejection was the wilness' testimony on cross-
examination to the cffect that he did not have the amount
of money he had offered the landowner'” Such an offer
did not mect the requirements set out for the minotity
view *7* because it was neither a bona fide nor cash offer. 7
The issue in the Colorado case involved the admissibility in
evidence of negotiations for the purchase of the property in
question. These negotiations had never progressed 10 the
point of a saie or even a firm offer to purchase before they -
were discontinued on the injtiation of the condemnation
proceedings. Such evidence was held to be inadmissiblé on
the ground that it was not relevant to establishing the
property’s value. In view of the preponderance of au-
thority holding that ¢vidence of actual offers to purchase
are inadmissible and in view of the scarcity of authority for
even the limited admissibility in evidence of offers to pur-
chase, evidence of mere negotiations to purchase would,
according to the court, lack probative value. o

Offors Made by Condemnos

Offers made by the condemnors to purchase the properties
in question prior to the condemnation proceedings were
held to be inadmissible by both the Hlinois *** and Rhode
Estand *** counts, either as evidence of market value * or
as an admission by the condemnor of the value of the
property.** One reason for excluding such evidence is that

177 (1938}, Whether or not such evidence should be taken to have proba-
thive value was not an issue before the court. Therefore, the question
stitl eutsts of whether such offers would have been admitied in evidence
i Ihey had been presented by A competent witoess.

T Siate v. McDonald, 38 Ariz, [, 9- 10, 351 P.2d 343, ME-49 {1960},

'™ See Dep't of Public Works and Bldgt. ». Lamben, 411 I 183, 191,
103 N.W.2d 356, 360 {1932} City of Chicaga v. Harrison-Halsted Building
Corp.. 11 1tk 2d 431, 43R, 14) N.E.2d 40, 8445 (1958). Theso cmses st
out the conditions of 1he mincrity view.

™ State v. McDonald, 88 Ariz, 1, 10, 352 F.2d 343, 346 [1960). How-
ever, &R Analytis of the case indicated that an offer by a third person o
prirchate the property in Question might be admissibie in Arizony under
the carefully circumscribed conditions owtlined in the minority view.

“= Ruth v. Dep't of Highways, 145 Colo, 346, 558, 159 P.2d 1033, 1038
{1961y, Megotations would he inadmissible under either view, If ofers
are inadmissible, except under certain conditions, surely  pegotiations
would be inadmissible. Howcwer, the covn failed to decide if it would
hold admissible recent dona fide cash offers w purchase.

" Ciy of Chicago v. Harrison-Hailsted Bldg, Corp., 11 DL 2d 431, 4%4-
35, 143 N.E.2d 40, 42-43 {195B). The landowner claimed thut he con-
demnor’s offer (o purchase the property prior 10 the suit 5 relevant as
& fype of probative cvidence on the question of value, In addition. the
landowner claimed, because it came from & party 16 the swit, it s
retevant amd admisaible on the grounds that it consttuted an admission
by Lhe condemnor of the property's value. However, the counl hetd that
the proffered evidence af 1he condenmor™s offer 1o purchase was pEOperty
exciuded, .

e L 'Etoiie v. Devector of Public 'Works, 89 R 194, 400, 403-04, |53
A2d 173, 17178 (1959). A letter received by the landowncr in which
the condemnotr offered 325100 for the property about 10 be taken was
hetd 1o be proprerly excheded.

1 Ciy of Chicago v, Harrison-Halited Bidg. Corp, 11 1. 2d #4311, 434-
35, 143 NW2d 40, 43 (1998}; L'Ewile v. Director of Pablic Works, 39
BT 394, 40304, £S5 A2d 173, 178 (1959). Ses S MNICHOLY, fuprd note
199, § 21.4¢013, .

e City of Chicage v. Harrison-Halsted Bidg. Corp., 11 T 2d 435, 434
35, 103 NUE XD 40, 43 (958).
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an offer of settlement s mude withowt prejudice.™:  In
Hlinois another reasen is that there, dnder siatie, a con-
demnor must make an attemiph ta agree with the owner
on conipersation before mstituting condemnution procesd-
ings.'"% Consequently, an offer to purchase by ihe taker is
mandatory as a condition precedent to Rlipe the petition.
At any rate, since its exclusion was not prejudicial 1o the
lamdowners, the question of whether the lower court in the
Rhode 1stund case erred in excluding the offer to purchase
was imtaterial. The jury verdict was in oxcess of the offer
and cven if the offer had been admitied, it could have pone
only 1o the weight of testimony given by the condemnor's
expert witness

Ofters Made by Dwner: Options

None of the cases in the sample reviewed dealt with the
admissibility of offers by the owner to self the subject
property, but such evidence is generaily held to be in-
admissible.'* Omne case involved the admissibility of evi-
dence of an option agreement entered into by the United
States government and a neighboring landowner. Such an
option is, of course, basically ar offer to sell a1 a certain
price. usually within a specified time. The court said that
options are inadmissible because they involve too many
contingencies to be relevant or material in determining the
issuz of market value of real estate.**" The option is 2 mere
offer that binds the optionee to nothing and that he may or
may not decide to accept within the specified time, o

OFFERS TO BUY OR SELL SIMILAR PROPERTIES

Offers Made by Third Persona

Evidence of offers made by third persons 10 purchase com-
parable fands is inadmissible on the question of the value
of property under consideration for condemnation.’® One
reason for excluding such evidence is that those offers are
not o measure of the market value of the similar prop-
erty.""* if isolated unaccepted offers 10 purchase the prop-
erty in question are nadmissible to prove its value, the
Georgia court reasoncd that isolated unaccepted offers to
purchase comparable properties should accordingly be con-

8 L'Eiofle v, Director of Public Works, 89 R, 1 394, 404, 153 A2d
173, 178 {1959},

1 b, REN. STAT. ch. 47 & 2 {196%). “Where the right 1o take private
propecty for public use, . . . the compensktion to be paid for or in
tespect of the property mu;hl 1o be appropristed oe damaged for the
purposes above mentioped cannot be agresd upon by the parties interesicd

“TCity of Chicago v. Hareison-Halted Bl Cotp., 11 . 24 431,
434, 143 N.E2g 40, 43 (1958}

G ] 'Efoile v. Director of Public Works, B9 R, 394 404, 153 A2
173, 178 (1959). Such weight would have besn slight when [t is remem-
beted that the offer musl have taken iale considerstion such #'sments as
Ume aod cost of litigation wod the amount of interest that mus have run
from the time of taking,

W Ser 5 NICROLS, supra nore 199, § 21.4{2). An offer by the owner,
made at or about the time of the taking, 1o sell the land for o lesser price
than he now comlends it is worth is competent evidence against him.

0 State v. McBonald, 8B Ariz. ), 78, 352 P2 343, 347 (1960).

" Hankey v. Emphoyer's Cas. Ca. 176 8.W.2d 357, 362 (Tex, Civ. App.
1943), See 5§ Nicnors, supra note 399, § 215 for a discusslon of oplions.

2 Sqate v. Farabee, 268 Ala. 437, 440, 108 So, 24 148, 150-53 (19%9):
Southwell v. State Highway Dep't, 104 Gu. App. AN, 47980, 122 SE2d
131, 132-33 (1961), Jer alio State v, Li ¥ Gardens, Toe., 242
Ind. 206, 13, 177 N E2d 635 658 (1961} (diclum); $ Hlmou, shpra
lmle 199 § 21.4(3).

i 5ute v. Farabee, 268 Ala. 437, 440, 108 %o, 2d 148, 130 (1959),
See alte State v, Lincaln Memory Gardens, loc., 42 Ind. 208, 213, 177
N.E.2d 655, 658 (1961) (diclum).

sidered as incompetent evideiice of the condemned prop-
crry’s valve MHence, that couet refused to exiend the
rate, which provides that evidence of aciusl recent sales
of similar prepernes iy the vicinity be admitied as n de-
terminant of the vahue of the condemmed property, to in-
clude as competent evidence ** unaccepted offurs to pur-
chase similar properties. However, even if the offer
had bheen accepted and the property sold in the Georgia
wase, the testimony would still have been inadmissible
because a proper foundation had not been laid for its
admission.  Evidence had nol been introduced to show the
similarities between the Iwo properties or that the trans.
action was near in point of time lo the taking of the
condemned property,s*

Gfters Made by Condemnor

Evidence of the amount offered or allowed by the con-
demnor to other property owners for comparable property
is inadmissible and its admission wounld generally consti-
tute a reversible error**Y Even though the trial court in
Blount County v. McPherson ** erred in admitting the
amount offered by the condemnor for neighboring land,
the admission was not a reversible error because the wit-
ness’ testimony in that regard was inconclusive and not
responsive. 19®

Offers Mades by Owner

Offers made by owners to sell comparable lands are in-
admissible as evidence of market value of the property
taken by condemnation.s™ One reason for their rejection
as a determinant of just compensation is that an offer to
sell comparable property is not even considered to be a
measure of the market value of that similar property. Such
evidence is incompetent 10 prove the market value of the
vomparable property because the asking price is only the
opinion of one person who is not bound by his statement
and 100 unreliable to be accepted as a correct test of
value s Even though the landowner in a Vermont case
was erroneously permitted to testify as to the asking price
for similar property, the error was held not to be preju-
dicial er reversible.”® The offer was so lacking in proba.
tive value that the appellate court was “. . . unable to
conceive how the jury could have made any use of it at all
to say nothing of an improper use,” 393

i Southweli v. State Highway Dep't, 14 Ga. App. 479, 479-80, 112
S.E.2d 131, 132-33 {1961}, The offer would have no probative value. In
addition, under the circumsiances of thit case, the teatimomy of the witness
was heameay.

e fd. et 479, 122 S E2d a1 132,

s Pl a1 480, 122 S.E.24 a1 133,

";?ioum County v, McPherson, 768 Ala. 113, 136, 105 So. 2d 117, 120
(1938)

5 268 Ala. 133, 105 So 117 {1958}

iw Id &t 136, 105 So. 2d at 12D, The error was committed while” crosy-
examining one of the condemnor's withesses who had appraised both the
conderanee’s land and that of a neighbor's. He was asked the amount of
his appraieal of U neighbor's property.

"¢ Pennia v. Swc Highway Bd., 123 Vi 296, 294, 1% A.2d 630, 6M
{1961). Ses alro State v. Lincole Memory Gardens, Inc., 242 Ind. 206,
213, 177 MLE.2d 655, 638 (19613 {dictum): 5 MNicHoLS, supra note 199,
§ 21.4(3).

ot Siate v. Lincoln Memory Gardens, Inc., 242 Ind. 206, 213, 177 N.E2d
655, €58 (1961} {diclom),

W% Pénnz v, State Highway Bd., 122 Vi 290, 294-95, 170 A.2d 630, 634
(1961},

SN otk 29, LTD ALZd at 634,



SUMMARY AND CONCLUSIONS

Oifers 10 buy or sell property made fo or by the condemnee
or owners of comparable property are generally inadmissi-
ble on direct examination s evidence of the market value
of the subject property. The same rule is applicable to
offers made by or to the condemnor regardiess of whether
the property in question or comparable property was in-
volved. Under a minority rule, such as in linois, recent
bona fide offers by third persons to purchase the subject
property for cash are admissible as some evidence of
market value. Offers to sell may in some instances be used
to contradict an owner’s present contention that the prop-
erty is worth more money. The same rules applying to the
admissibility of offers are applicable to options,

The case for excluding evidence of offers wes weil stated
by the California Law Revision Commission: .

(b) Offers between the parties to buy or sell the
propesty 1o be taken or damaged should . . . be ex-
cluded from consideration. Pretrial scitlement of con-
demnation cascs would be greatly hindered if the parties
were not assured that their offers during negotiations are
pot evidence againg them. Such offers should be ex-
cluded under the general policy of excluding evidence
of an offer 10 compromise impending Jitigation,

(c) Offers or options to buy or sell the property to
be taken or damaged or any other property by or to
third persons should not be coasidered on the gquestion
of value except to the extent that offers by the owner of
tl_:e property subject to condemunation constitute admis-
s30Ns.

Oral offers are often glibly made and refused in
mere passing conversation. Because of the Siatote of
Frauds such an offer cannot be turmed.into a binding
contract by its acceptance., The offerer risks nothing,
therefore, by making such an offer and there is littte in-
centive for him to make a carcful appraisal of the prop-
¢rty before speaking., Thus, an oral offer will often cast
little Tight upon the question of the value of the property,
Another objection 10 permitting orai offers to be consid-
ered in that they are easy to fabricate,

37

An offer in writing in such form that it conld be
wrned into a binding contract by its acoeptance is better
evidence of value than an oral offer. But written offars
should not be considersd because of the range of the
coliateral inquiry which would have to be made to geter-
mine whether they were an accurate indication of market
value, Such an offer should not be considered i the
offerer desired the property for some personal reasons
unrelated 1o its market value, or if, being an offer to
buy or sell at a future time secured by an option, it
reflected a speculative estimate rather than present value,
or if the offerer lacked the necessary resources to com-
plete the transaction should his offer be acoepied, o5 if @t
was subject to contingencies. Not ealy would the range
of collaterul inquiry that would be necessary to deter-
mine the validity of a written offer as a true indicarion
of value be great, but it would freqeently be very diffi-
cult fo make the inguiry because the offerer would not
e before the court and subject to cross-examination,

in view of these considerations and the fact that the
value of such evidence is slight, the Commission has
concluded that offers should be excluded entirely from
consideration as basis for determining market value
except that an offer to sel which constitutes an admis-
sion should be admissible for the reasons that admis-
sions are admicxible generally, 504
In accordance with this policy, the recently enacted
California Evidence Code prohibits the use of offering
prices as evidence of value, except as admissions against
intereat and then only in support of the opinion of a
qualified witness as to the subject property’s value, s
Despite the arguments that can be made against per-
mitting offering prices to be used as evidence, the zuthor
has some doubts about the desirability of a rule that fatly
prohibits admission of such evidence, There may be cases
where an offer is about the best available evidence of
market value, Io such cases, should not the evidence be
admissible at least 0 support the apinion of a valuation
witness, particularly if a proper foundation supperting the
offer’s reliability has been first laid? A rule based on the
minority view would seem preferable to a flat prohibition.

" M3 Car. Law Rev, CoMM'N, sugra note 422, A-L, A-7 o A,

CHAPTER SEVEN

ADMISSIBILITY OF EVIDENCE OF VALUATIONS MADE FOR

NONCONDEMNATION PURPOSES

Once of the parties 1o a condemnation proceeding some-
times will seek o introduce evidence of valuation of the
subject property made for noncondemnation purposes, par-
oeularly when such valuation is supposed to be made on a
market value basis. Valuation made for tax purposes was

the most common noncondemnation valuation involved in
the recent highway condemnation cases reviewed in this
study, but other types of valuations occasionally were
involved.
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ASSESSED VALUATION FOR TAXATION
Evidence Held Inadmissibie

it has been said that the overwhelming weight of authority
supports the rule that valuasions made for taxaticn pur-
poses are inadmissible on direct examination as an indica-
tion of the condemned property’s market value. ™ Severad
reasons have beén given for this role. The hasic one is that
tax valuations rarely represent market value and therefore
would not be a fair criterion of such value in condemnation
proceedings. 2 Valuations for tax purposes are aimed at
equalizing the community tax Joad rather than at ascertain-
ing exactly what the property would sell for on the open
market. Moreover, tax assessmoents are seldom done with
the same degree of detail and study that is required in con-
demnation proceedings. Also, in many instances the time
span between the latest tax assessment and the date of tak-
ing is 100 jong o be of any useful value in vondemnation
proceedings. Finaily, tax assessments are not subject to any
of the restrictions of the hearsay rule, nor are they, being
an eX parte statement of the assessor, subject to cross
eXamination, o4

Only a few cases in the sample of highway condemnation
<ases reviewed could be said to deal with admissibifity of
evidence of valuations made for tax purposes, but most of
them supported the majority rule discussed earlier.®® One
of them, however, pointed out that a tax assCssor may
quatify as a valuation witness; he merely is prohibited from
testifying as to the value shown on the assessment rolls, e

Evidence Held Admissible &5 an Admission
Aguinst Interest

The rule excluding assessed valuations as evidence has been
retaxed in those states that permit the. Isndowner or his
agents to participate in assessing the property for tax pur-
poses. Alabama has held that where a landowner testifies
as to the value of the land to be taken, the tax assessment
sheets prepared by him or his agent are admissible on cross-
examination, not for the purpose of showing the valupe of
the land but as an admission against interest and to test his
credibility, judgment of value, and memory. 't The pur-
pose for offering the tax assessment sheets in evidence must

A% CaL, Evmoence Coog § 812(b) (Wen 1966), in the Appendix of 1his
report.

"% Car. Law Rev., Comsi'n, Tupra note 421, A48 5 NICHOLS, supra
note 199, § 121,

# City of Chicage v. Harrison-Halstead Bidg. Corp., 11 IB 2d 471,
439, M3 NE2d 40, 45 {1957); 3 CaL. Law REev. CoMwm’N, supra note
422, A-43-A49: 3 MicHOLS, swpra notd 199, § 22.0.

43 Car. Law REpv, CoMM’N, supra note 822, A-4B-A-9; 3 Nicnouy,
dipra vote 193, § 22.1. o

#% Roundiree Fxem Co. v. Monzn Coumty, 243 Ala. 472, 475, 3| So.
Id 36, 4% {1547); Ewowah Cotnty v. Clubview Heights Co., 267 Als,
IS5, 357, 102 A XD S, H-1Y {1958); City of Chicago v. Hartison-Halsied
Bidg. Cosp., 11 IR 24 431, 439, 143 NE2d 40, 4% (1997). The Ilinods
<ase beld it wan ot ao error to exchude from the lury the valvation of
themn&mmwwmwmuszmmepumot
tanation. Here the landowner offered the REECRSOr 28 2 witness for (he
purpose of proving on direct examination the asyessed value of the prop-
1y a3 shown on the sssessment roles, Notice that the objeciion was o
the statement of valuc as showa on the assesament rolls amd mot 1o ihe
AESLRROT A3 & wilness.

M City of Chicago v. Harrison-Halsted Bldg. Corp., 11 TH. 24 431, 439,
M3 N_B2¢ 40, 45 (1957). -

"2 Roundiree Earm Co, v. Morgan Coonty, 249 Ala. 472, 475, 31 $0.24
M5, 349 (1947); Etowah County v. Clubview Heights Co., 267 Alx, 38,
357, 102 So. 2d %, 10-11 (195R) (dictumn). Tax assesament sheets pre-
pared by the landowner or hin agent are inndmissihle on direct examina.-
tion W0 ptove the valoo of the property. See 3 Nichois, mpra note 9,
4211

be made clear at the time of their introduction.*** When
the subject property is owned by more than one person or
by a corporation, the wientity of the person participating
m fixing the assessed value could become an important
poit.

One of the issues in 3 Maryland case invoived the ad.
misuibilily of evidence relating to the corporate con-
demnee’s effort prior (o the initiation of the condemnation
proceedings to have the amount of its tax assessment re.
duced. Because the probative value of the proffered evi-
dence was so slight, its exclusion by the lower court was
held nol to be an error.sts Another reason given for affirm-
ing the lower court's ruiing was that the assessment per-
tained to the iract as a2 whole, and there was nothing in the
record mo indicate what value, if any.** was placed by the
condemnee on the tract directly involved in the condemna-
tion procseding.®™™ This case seems to decide the isspe
only on the facts presented: consequently, one does not
know how the court would react 10 such evidence under
other situations. The evidential issues raised in the wo
Alabama cases *18 differ from those raised ip this case. In
thuse two cases, the issue involved the introduction of tax
assessments that the landowner participated in preparing,
while in the Maryland case the problem related o the ad-
missibility of attempts by the landowner to obtain a reduc-
tion in the amount of its tax assessment.

E\_ridmu Heid Admissible as Evidence of Value

A Vermont case has indicated that appraisals made of the

property for tax purposes are admissible as evidence of
value in direct examination in eminent domain proceed-
ings."" The issue in Colson v. State Highway Board m1*
arose, however, because the trial court refused to permit
the condemnor to cross-examine the landowner relative 1o

#2 Erowak Couaty v. Clubview Heights Co.. 267 Ala 335 357, 102 A2d
¥ 10 {1958)., Upheld way the irinl court’s zefusal 1o permit the intro-
ﬂxliono(tmmwlﬂmpr!pludbylhﬂmdlhem-
mmtwnuu.mumhhupenmm when offered by the com-
demnor during the rest-examingtion of the president. The reascm is that
it was not entirely clear !wjmwhapummmuxmmnm

cvidence,

wid offered in

“r Congressional Sciiool of Acronautics, Tnz., v. State Rosds Comin'n,
218 Md. 236, 2%, 146 A4 558, 558 (1938). The ressons for offering the
evidence were not given. Thai is, was (¢ affered a3 eviderwe of vahie or
21 B0 achmimion sgains inlerest?

" jd, Thcoyhlondonumchﬂfywhatﬂwmuumumhylhen}u
phsadonﬂnlnctbrth:cmdunnpe. Donthutu&rlothcnlupw

mavmpwmmelmdby:hemcréuﬁuuwﬂm
REteyaments?

MM, Ome of e ressons for holding this evidence inadmimible was
that the agsesament perisined to the whole Iracl and not to just the tract

+ laken The tract of lznd taken wag zoned ag residential, while the re-

muinder wat zoned either commercial or light industrial, That sirip
taken was zoned residential to preserve it for future highway widening,
In valuing ihe property, the State's witnesses made a distinction between
the laad vajues onlhellnduumne.ihiie:uchadi&dmﬂm
wix ol made by the landowner's witnesses. Poxsibly the
desired 1o ilkustrate, thoough introducing evidence of ihe landowner's
attempt {0 obtaln & reduction ln the amount of property tax Assczsment,
that the lzpdowner alo felt thers was distinction between and valves in
the various zomed areas.

¥4 Roundtree Farm Co. v. Morgan County, 243 Ala. 472, 31 $o. 1d
M6 (1947); Fiowad County v. Clubview Heights Co., 267 ‘Als, 355, 102
A2d D (1958),

¥ Colson v. State Highway Bd., 22 Ve 392, 197, 173 AJe Ba%, 853
(1984) (dictem}. Vermont has held in Previous cases (hat when the
velue of the property in a maoleriat Isue, the grand lint {assessment i},
being & public I8 pertinemt 1o this iksue of value, See Rigiley v.
Spauiding, i16 Vi 531, 532, 80 Ad 175-7% (1952); Vieny v. Lanciol,
I Wi, 443, A48, 186 A2S TIN, 13 (1958). Sew alzs % Nricnovs, upre
note (99, § 22,

BRI Vi 392, 173 A2 B9 (196)),



an appeal from the lister's (assessor’s) tax appraisal of the
subject property that he had pending. Presumably, the
purpote of the condemnor's altempt {0 cross-examine was
1o show that the landowner considered the tax appraisal of
the land in question to be in excess of its fair market valoe.
While the landowner was still & witness, evidence of the
grand list {assessment roll) pertaining to the premises for
the year 1959 was introduced on his ows: behalf. For that
reason the restriction placed by the trial court on the con-
demoor’s cross-examination of the jandowner was held on
appeal to be an error.3® The landowner, as an adverse
party, was suhject to cross-examinztion by the state under
the rules applicable to such tria! procedure 5%t However,
because the valuation placed on the property by the wil-
nesses and the amcunt of the verdict were sach substan-
tially less than the full value of such properiy computed
from the prand list, the error was held 10 be harmiess.»2

Statutory Provisions

By California’s statute, assessed vaives for taxation pur-
poses are inadmissible as evidence in condemnation pro-
ceedings and are not to be considered in such proceedings
as a proper dasiz for an opinion as 1o the value of prop-
erty.™ This statute follows the majority rule. Acteally,
California followed the majority rule in theory prior to the
enactment of that statute; tax assessments had always been
inadmissible on direct examination as original evidence of
market value. However, those assessment values could be
brought out while cross.examining experis who had festi-
ficd as to market value, for the purpose of testing the value
of such wilnesses’ opinions.®”® The same procedure was
used for appraisals made for probate proceedings.®*¢ With
this type of procedure, the policies of the majority rule
were probably not effectuated in practice, because such
a procedure was probably po more than a roundabout way
of introducing testimony.’® However, with the adoption of
legislation providing that tax assessments shell not serve es
a basis for an opinion as to the value of the property,*** the
majority rule can now be followed in practice.

On the other hand, both Arkansas®’ and Massachu-
setts 52 have adopted legislation permilting assessed values

& rd wt 391, 173 ASdD 3 353, The intreduction of the grand list on
direct examinalion of the Isfidowner s tvidence of nwrkct value was not
objected 1o by the condempor, : :

A st 3994, 173 AZd at 853, Even though the landeowner in a
competent withess 1o 1estify 48 10 the value of bis own Twnd, $he landowner
bere was oot gquestioned as to the wilue of Ris property. Such estimony
wak ot necessary here as & prerequisite 1o the cross-piamination of him
bacause of the grand lists sdovission. See VT, STar. AN, dr 17, § [64)a
{Supp. 1967} (relating lo crosecxanmination of witneses); V1. STAT. ANN,
dt. 12, § 1504 (1999) (relatiog to testimony of owner relstive to the
value of his own property).,

4 et 398, 173 A2d st 853,

R Cur. EvIDENCE CODE § B21{¢) (Wett 1966), in the Appendix of this
repori. However, the statuts does not prohibit the consideration of actual
or estimated taxes for the purpost of detremining the tersonablz net
vental value atiributable to the property orf propesty interest being vahotid,

W Central Pacific Ry, Co, v. Feldman, 132 Cal 303, 310, 82 P 849,
F52 (1907). See 3 Car, Law BEv. ComMm'n supre note 422, A48 1o A-49,

W Cenrral Pacific Ry, Co. v. Foldman, 152 Cal. 203, ill. 92 P. 849,
832 (1907); City of Los Angeles v. Deacon, 119 Cal. App, 491, 49304,
7 P.2d 378, AT~ (1931): City of La Mesa v. Tweed & Gambre!l Plan.
ing Mill, 146 Cal. App. 2d 762, 778, 304 P.2d 203, BI3 (1956).
oS Ly 3 Car. Law Rev. CoMm’s supre nolc 432, A-d8, A-50.

i Car. Eviosncn Cove § 822(c) (West 1966}, in the Appendin of this

report.

M oARK. STAT, ANN, § 75521 (Repi. 1557}, In the Appendix of this
report.

- Masn, Ann. Laws ch. 79, § 35 (1964}, ia the Appendix of this report.
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for tax purposes to be admitted as evidence. Under the
Muassachusetts statute evidence of the assessed value of a
parcet may be introduced as bearing on its Fair market
value, provided the assessment pertains to the parcel taken
or damaged and the assessments for all three vears im-
mediately preceding the taking or injury are imroduced in
eviderce. The appellate court refused in Wenton v, Com-
monwealth *® to exiend the admission of assessed value to
comparable parcels. Its reasoning was that the use of the
assessed value as evideénce of the subject properly's value is
solely dependent on the statute. Therefore, the court would
permit evidgnce of such assessments only 1o the extent
provided for in the stapme. ™

Arkansas’ sratule provides that courts and juries in valy.
ing land taken by the state in condemnation for highway
rights-of-way shall 1ake inte consideration the fact that land
in Arkanses is required 10 be assessed at 50 percent of its
true value. One of the receot highway cases held that under
this statule evidence of assessed valuation of the land in
question is admissible 1o assist in ascertaining market vahue,
However, evidence admitted under the statute is not the
controlling factor in arriving -at the value of the condemned
property. Assessed valuation is t0 be considered by the jury
only with all the other evidence used in ssceriaining the
value of the land 1 be taken.™

However, in Union County v. Richardson 5 prejudicial
error was held not to have been commitied by the lower
court's refusal 1o permit the condemnor t0 cross-examine
the landowner relutive to the amount of tax assessment on
the land in question.®*® The reasons given for affirming the
trial court’s decision were; (a) the condemnor's cwn wit-
ness, the tax assessor, testified that the assested valuation
of the land in the particular county had practically no

" relationship 1o actual value; (b) the trial court instructed

the jury that the law requires land 10 be assessed at 50 per-
cent of its true value, a fact that should be considered along
with other evidence in fixing the amount of damapes;
{c) after the trial court allowed proof of value through the
asse3sor’s testimony, the condemnor never sought to recall
the landowner for further cross-examination: and (&) it
was never shown that the landowner knew the amount of
the assessment. >

OTHER VALUATIONS

A California case held that an appraisal of the condemnce’s
property made for a pnor probate proceeding was in-
admissible on direct examination.®** However, the coun

e 135 Mass. 78, 138 NLE.2d 609 (1956).

e A, at 81, 13 NE.2d a 611, The wrial court kad improperly ad-
mitted the lestimbny of a landowner's withesst relative 10 B cosmparable
parcel’s tal sstessment a8 evidence of such property’s value,

a Omohundro v. Saline Counvy, 226 Ack., 251, 255, 289 S.W.2d 145,
186 (1956). In Arkansas State Highway Comm'n v. Snowden, 233 Ark.
585, 35 SW.2d 17 (196)), the court stated that the amount the land.
owner- assessed the land for indicates 10 some degree its actual value and
B it is proper to tonsider it in ascertadning marker value.

o318 Ark P97, 287 S.W.2d 1 {1956). :

w3 Md ar 100002, 287 § W24 at -4, Afler the irial court's refussl 1o
permit the cross-cxamination, the cond r wis permiited o call the
tax¥ assessor, who lesiified relative (o the [ax asscismwent on the property
in questiont. On crossexamination the assessor slated thal there wis not
a vriterion for valuing properly in the county, that the assessment iy the
vahie put on the properly by the owners themselves, and thuar there i
wvery little relationsbip between the markel vaiue and the asseused valui i
some instances,

£ 1, gt 1002, 287 5.0W .24 i 4




did indicate that such evidedes may he admiited at the
trial court’s discretion during the cross-cxamination of an
expert witness who has testified on direci examination as
to the property’s value: such un admission is for the pur-
pose of testing the value of the witness' opinion. The scope
of cross-examination being discretionary with the tria
judge, he may, however, deicrmine that, under the cir
cumstances of the particular ¢ase, the time when the
appraisal was made is s0 remote that any lack of knowl-
edge concerning it is irrelevan).t¢

In an lllnois case, a consolidated balance sheet of the
corporate landowncr was held to have been erroncously
admitted as an admission against imerest, The balance
sheet had been prepared by the corporate landowner far
submission 10 the Securities and Exchange Commission in
connection with a proposed merger between the condemnee
amd two other corporations, and it was wsed in the trial to
show that the value of the property submitted 1o the Com-
mission by the landowner varied from the values fixed by
its witnesses at the present condemnation action. The basis
for the inadmissibility of the balance sheet was that it was
not relevant to the issue of fair cash market value, and the
admission of the evidence was also held to be of such a
prejudicial nature as to warmant a reversal.5*?

The reason for holding, in this panicular case, that the
balance sheet was not relevant to the issue of fair cash

markel value was based on the nature and method of pre- .

paring the balance sheet. It was hased in part on an ap-
praisal made more than 17 years prior to the date of the
sheet, or 18 years prior to the date of filing the petition in
this condemnation action. Value of the property acquired
prior to March {, 1937, was based on an appraisal made at
that time, and property subsequently acquired was valued
at cost less depreciation or depletion; this resulted in a
balance sheet that combined appraisal and book value,
Because the balance sheet was based partly on book value
it reflected neither the inflationary trend between 1937 and
1954 nor the increase in the corporation's value by virtue
of its location and mote favorable zoning restrictions, Con-
sequently, the balance sheet did not indicate fair cash
market valuz, nor did it purport to do so; in fact, it was
shown on the face of the balance sheet that it did not
purpott to represent fair cash market value 538

SUMMARY AND CONCLUSIONS

As a general rule assessments made for noncondémnation
purposes are inadmissible as evidence of the, property’s

- value in 2 condemnation procesding. The basic reason thal

hus been given is that such an appraisal, which has been
made for apother purpase, is no! competent evidence of the
property’s value in a condemnation proceeding. Another
reason is that the introduction of such evidence would vioe-
fate the hearsay rule* In some states that permir land-
owners to participate in fixing the assessed value of their
properly, such evidence may be introduced on the cross-
examination of the landowner as an admission against
imterest and to test his credibility, judgment of value, and
memory, but not for the purpose of showing marker
value, "™ A few stutes have adopted statutes permitting the
introduction of assessed value as an elerhent 10 be con-
sidered by the jury in ascertaining just compensation.™* In
those jurisdictions the assessed values must be in strict
conformance with the statutory provision,

If noncondemnation apprzisals have beenp made by com-
petent analysts, with the same definition of value as em-
ployed in the condemnation case and following valid and
accepted methods, according to Ratcliff there is no reason
for excluding the evidence.**? This would be particularly
true if the evidence is used only in support of an expent
witness’ opinion of value, rather than as independent evi-
dence of value, 5o that the hearsay objection is eliminated
or at least minimized. However, the rub seems to be that
the appraisals, and particularly those made for tax pur.
poscs, seldom are made with the necessary care and under
approved appraisal methods. The general reluctance of
COUrts to accept evidence of 1ax valuations therefore seems
well advised. But since the care with which such appraisals
are made may vary from state 1o state, it does not seem
desirable to sugpest a universally applicable rule. The best
policy would seem to be for the courts or legislature of
each state to determine the relevance and refiability of such
evidence m the particular state and to formulate the evi-
dentiary rules for that state accordingly.

 City of La Mrexs v, Tweed & Gambrelt Planing Mill, 146 Cal. App.
4 762, TH, M4 P.2d 800, 813 {1%56).

o Jd, (dictum).

W Cook County v, Vulcan Materiale Co., 18 1L 24 385, 389, 390, 393,
158 NE2d 12, 14-16 (1959}, Whaher an covousons admistion of evl-
dence in prejudicial depends upon the wse made of the tesimony or
exhibits and it probable effect on the jury’s verdict. The reason for hold-
ing that a prejidiclal error was cooumitted in the instant <ase wa
that the condemnor's argumwents and its extensive crots-exsmination of
the landownet's witocaed aboul the belance sheet wnded 1o convey to
the jury thoy either the balence sheet or the lendowaer's wimesses' vakua-
thons were falge,

eI a0 389, 392, 158 NLE.M at 1416,

3 Cat. law Rov. CoMm'N, supre nole 422, A4 0 A-8; §
NicHous, mupro note 199, § 221,

e 3 NICHOLS, supra note 199, § 22.1.

B Lre $ MacHoLs, mpro oot 199, § 22.1(1) for a discussion of the
variows sIatitory proviaitns,

HE Ser RATCLIFF, supre note 191, at €5, '
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ADMISSIBILITY OF EVIDENCE OF INCOME

A leading text writer in the field of eminent domain wrote .

some years ago that the admission and treatment of income
85 evidence of value is “perhaps the most puzzling aspect
of the law of cvidence in the entire realm of judicial vatua-
tion.” *** The sample of cases studied here seems to bear
out that statement.

It is tree that one of the generally accepied three ap-

proaches to appraising real property today is to capitalize
a potential stream of income at a certain rate There-
fore, it would seemn that the issyes might have been limited
largely to such questions as: (1) whether the particular
property was one for which the Income Approach to valua-
tion could properly be used; (2) whether the proper capi-
talization rate was used; or (3) whether the potentia! in-
¢ome stream capitalized by the valuation witness was rea-
sonable. lnuud.tbecuesuemmdealtoahrge degree
with such issucs as whether particular leases are admissible
or whether past or current renials may be introduced in evi-
dence. Apparently, in many cases evidence of the income
poteatial of a property was sought to be used as some sort
of direct evidence the jury might use to draw its own
inferences as 1o value, rather than to support the opinioca
of an expert. It is not surprising, therefore, that Jitigation
as t0 the use of this type of evidence shoultl have arisen
with some frequency. The problem is complicated by the
distinction that courts geverally have attempted to draw
between rental income and busivess profits. Further com-
plications arise because sometimes the evidence of income
or loss of income is sought for some purpose not directly
related to proof of the fair market value of the property in
question. Thus, there are cases wherein evidence of in-
come allegedly was introduced or sought to be introduced
merely to show that the property was suitable for a par-
ticular use, and other cases wherein evidence of Joss of
income was sought 10 be introduced to show loss of profits,
for which compensation was claimed, as a consequential
damage. '

mnc_uczorlmsnsrmormvm
Actual Versus Potential Income

Theoretically, it is what income the property will produce
i the future, not what it has produced in the past, that has
4 bearing on its market value. But, a3 one court said, the
income that the property is currently producing or has
produced in the past bears on the question of what it will
produce in the future. Therefore, through a process of
deduction, existing rental income is relevant to the prop-
erty’s market value.¢ Some problems arise, however, with
regard 10 the use of rents actually obtained in the past.
M| OwoHL, supro note 98, m 646,

4 For & discsslon see RATCLIFF, supra note 191, 1 23-26, 2931,
m“t‘“&h’qd v. Seste. Rosds Comm'n, 220 Md, 227, 230, 151 A.2a 723,
1949), .

One such problem is itlustrated by a cougle of Towa cases
holding that the capitalization of net rents may not be used
as the sole factor in determining market value.*** As was
pointed out in one, the landowner can, by spending an
inadequate amount for repairs and upkeep, show a high
net rental income, which when capitalized wilt yield a
market value that is excessive.® There the supreme court
stated: “It is possible, of course, by cannibalizing a prop-
orty by taking all possible rental income out and putting
nothing back, to make it pay a highly disproportionate
income for a time." 51 ' .

Evidence of reatal income must cover a period reason-
ably close to the time of the taking to be admissible.*” Due
to pressures from the condemnor and knowledge that con-
demnation proceedings were imminent, the subject prop-
erty in a Maryland case had been vacant for two years
before the date of taking. Under thess circumstances it
waz held that the rentals received for the last two years the

" property was occupied were admissible in evidence, The

Teason for such an admission was that owners of con-
demned property may show the contribution made to
market value by the uses for which the property is avail-
able at the time of taking. Except for the knowledge rela-
tive to the construction of the highway in this case, the
subject property would have been available for Tent, M4
The possibility of fraud or collusion i g problem some-
tirmes raised with regard 1o the admissibility of leases (con-
fract rent). Thus, it has been said that, 10 be admissible,
leases must have been negotiated and executed ip pood
faith prior to the commencement of the condemnation pro-
ceedings. Such leases may not have been entered into as a
vesult of collusion between the landlord and tepant for the
purpose of increasing the award.™! A 25-year lease entered
into only 26 days before the condemnation proceeding amd
20 days prior to the Highway Commission's resolution de-
termining that public interest and necessity required the
taking of the particular parcel, was held 10 have becn exe-
cuted in good faith.*** An Illinois case involved a kong-term
lease with an oil company that had been negotiated and
executed by the landowner & short time prior to filing the
petition in condémnation. Such & lease was held to be
admissible because evidence had been introduced showing

% Kaperonis v. lows State Highway Comm'n, 251 lowa 39, 41-42,
99 N.W.2d 184, 286 (1959); Kaperoals v. [owa State Highway Commnn,
251 lowa 15, 41617, 100 N.W.2d 901, 903 {19460

t Kaperonis ¥, Siate Highway Comm'n, 251 lows 415, 41617, 100
N.W.2d 901, %3 {1960),

He T4 an 417, 100 N.W.2d at 903,

e Winepol v, Stafe Roads Comm'n, 220 Md, 221, 229-30, 151 AZd
723, TH-13 (1959). Rental income 1o be wdmissible Dlust relsie to the
timee of Laking. i

%3 1o, at 229-30, 151 A2 a1 724-25.

.- & Peopla ex rei. Dept of Publlc Works v. Dums, 4 s, 3d 439, 642,

97 P.2d S6d, 966 (1956); Dep't of Public Works und Bldgs. v. Kirken.
dafl, 415 [0, 214, Zis, 123, 112 N.E.2d 61), 615 (19533,

¥ People ex rel. Dep't of Public Works v, Dune, 46 Cal 24 619, 642,
MP.MMMHDSBJ. Here the ‘claimad the loase waa
nmhmfw;b;mdinmﬂ.hmdmm

T
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that the propenty in question was comsidered, purchased,
leased, cleared, and planned for a gas station, {ruck stop.
and restaurant—all in good faith prier to the commence-
ment of the proceeding.’*

In a Georgia case, evidence of the agreed rental income
was heid 1o be admissible on direct exansination as the
basis of a wilness’ opinion of value*™ even though an
agreement had not been reached on all terms of the lease.
However, testimony showed that the amount of the rental
had been settled and such agreed rental was the fair rental
value of the property, The court used the admissibitity of
unaccepied offers to purchase and scil a3 its foundation 10
admit the evidence in this case. Testimony relating to
offers is not admissible, said the court, as direct evidence
of market value. However, where a nonexpert testifics as
to the facts he bases his opinion of market value on, then
such opinion evidence is admissible, even though he bases
his opinion parily on offers,*# '

Testimony on potential tents is perhaps more Testricted
than testimony on actual or contract rents, Thus, the
Massachusests court held in one case thai potentiat rental
value of an existing structure subject to condemnation is
admissible in evidence when such testimony is given by an
expert witness qualified to express an opinion relative to
the patential rental value of the property. However, a
larctowner, by virtze of his ownership alone, is not quali-
fied to express such an opinion.t** '

income From Comparable Lands

Evidence of rental income from comparable properties was
held to be inadmissible to prove property value in a Massa-
chuseits case, ' A distinction was made between the com.-
petency of evidence relating to actual sades of similar
properly and the rentai values of such properties, The
supreme judicial court felt the reatal valoe of similar
propenty, as distinguished from evidence of recent aciual
safes of comparable property, was pot sufficiently relevant
1o warrant the extension of the field of controversy and the
fact-finding that the admission of such evidence would
entail.?>?

o8 Dep’t of Public Worka snd Bidga. v. Kivkendall, 413 1. 214, 21617,
A 112 NE.2d 611, 812, 615 (1953).

@ Butren v State Hiphway Dep't, 103 Gs. App, 29, 32-33 118 S.Ed
85, 287 (1961),

s [ .

it Lembo v, Town of Framingham, 330 Mass. 451, 462-63, 115 N.E2
370, 271 (1953). The issue on appeal in his case was whether the trial
judge erred tn excluding the fandowner’s testimony relating 1o the paten-

tal rental value of the wholt buikling iaken. AL the time of Uw waking -

oaly & portion of the building was rented, while the landowner operated
a grocery siore i the remaining portlon The supreme judicial court,
stating thal ordinarily vental walue of real estale may be rocelved in ovl-
donce us afforiing some indication of fair markel value, concluded that
the exciusion of the landowner’s Lestimony was not prejudicial error. The
fandowner wis 5ol shown 1o have had any experience in hirlag or lettiag
stores, 0 the irinl judge was sot required to find him qualified 1o express
an opinion a8 1o the rentaj vatue of the building. Ownership alene did
nod requirs ihe judge to admic his opinion ax to it renicl value, cven of
in his discretion e oight have admitted it. In addition, expests for the
landowner were permitted to testily as o poleatls]l rental value.

= Wenton v. Commonweakth, 335 Mast. 78, E2-83, 138 N.E3d 09,
6i1-13 (1956). The trial court rejected testimony of & Iandowner's wit-
mess that albie owned 3 neighboring parcel of jand and that the had lessed
ft to an oif company for a ceriain xmount of remt.

W% P2 However, 1he fack that the owner of neighboring tand hed ob-
tained & permit for the nole of gasoline and leased the land to an oif com-
pany was admissible within the (riad judge's Siseretion (o show he possible
wse of the condemnee's land, for example, as & basin for the proposition
thal the ates wis a pood ome for gasoline stitions of thad iv might be more
difficult to get another license, or t0 sel bp a competitive station,

Tha Rental Income-Businss Income Distinction
The generad rule was stated by one court as follows’

I is setibed thar evidence of profits derived from a busi-
ness conducted on the fand is 100 speculntive, uncertain
and remote 1o be considered as a basis for ascertaining
market value, . . . On the other hand, it is the general
rule that income from property in the way of rents is »
proper element 10 be considered in arriving 2t the mea-
sure of compensation to be paid for the taking of
property, . . . 558

Ancther reason given for rejecting such evidence is that the
owner is entitled only o the value of the property taken
and to damages 1o the remainder, if any. Therefore, dam-
ages cannot be allowed for injuries o the business.5%
Despite the apparent clarity of the rule, the distinction
between rents and profits has not always been zasy 1o Jdraw.
Issues erise regarding the distinguishing of business income
from tental income and the admissibility of leases, par-
ticularly where the rental income is based on a percentage
of profits or gross sales. Rental income received under a
lease was excluded in an Arkansas case because the land-
owner was the operator of the leased service station during
a substantizl part of the lease period, and the income there-
fore was said to be part of the profita.’s In another case
evidence of the actual rents received under a lease was
admitted as tending to prove the value of the property
taken even though the dmount of the rent was based on a
percentage of gross sales; however, testimony relating to
this percentage figure was held to be inadmissible *** The
tertn “income stream” used 1o describe the rental received
voder a three-year sand and gravel mining lease caused
confusion between rents and profits in 2 Maryland case ™2
Erroncousiy believing that the term referred to basiness
profits, the trial court was held 10 have improperly refused
o permit one of the landowner's wilnesses to testify that
in acriving at 8 value for the land in question he considersd
the “income siream” of $1.500 per acre under the lease.
In bolding that the income was actually rent, the appeilate
court, however, conceded that the choice of words, if taken
out of context, unfortunately dit indicate business profits.*#
California’s new Evidence Code makes clear that
A witness may take inta account a lease providing for a
rental fixed by a percentage or other measurable por-
tions of gross sales or gross income from a business
conducted on the leased property only for the purpose

of arriving &t his opinion 2s 10 the reasonable net rentat
value attribulable 1o the property 85

In addition to the statutory exception fust noted and,

o Propte ex red. Dep't ol Public Works v. Dunn, 46 Cal. 2d 439, 641,
297 P23 964, 986 (1956},

e Ryan v. Davis, State Highway Comm'e, 201 Va, 79, 82-8), 109 S Ed
ADY, 413 {1959). Ser airo State Roads Comm'n v, Novasel, 203 Md. 619,
623, 102 A.2d 363, 563 (19%4). -

i Hot Springs County v. Bowman, 229 Ark. 790, 193, 318 S.W.2d 603, -

60405 (1958).

st Mgy, State Highway Comm'r v. Dewsy, 201 Va. 621, 630, 112 S E.M
B8, 34647 [1960}.

e Lusine v. State Roads Comm'n, 217 Md. I74, 277, 280, 42 A.2d
566, $6T-68 {1950},

e fd at 17980, 141 A2d at 568, The sppellae court sdded that
even it this “income stream'’ had been business profits, it sl would
have been admissible aa a fector to be considered in making a valuation
of the properly. As an eaceplion to he ruie relating to the admission of
tustneas profia in evidence, Income in the form of profits derived from
mining is sdmissible,

ses Car. Evicewce Cobe § 817 (West 1966), in the Appendis of this
Yeport.



. tven withoul statutory provision, the willingness of some

courts to admit evidence of rents based or pross sales, other
courts have recognized snother exception to the general
rule that evidence of business income, as distinguished
from rental income, may not be introduced as evidence of
market value. It has been said that profits or losses arising
from a business conducted on the land taken may be ad-
mitted as evidence of market value if such profits or losses
are attribuiable to”the intrinsic naturc of the property,s
or if the property is designed for or applied to such
special use that its market value cannot be ascertained in
any other manner.®™ Some courts consider that profits
from the use of land devoted to agricultural purposes are
in exception to the rule that profits may not be admitted
as evidence of market value 5% :

EVIDENCE. OF INCOME AS ILLUSTRATION oF
SWHTABILITY FOR USE

The rental income-business income distinction’ has been
blurred somewhat by the cases that permit the introduction
of evidence of business income 1o show the suitabiity of
the land for a particular use. Testimony relating to the
number of gallons of gasoline sold and to the annual vol-
ume of business conducted by the landowners on the con-
demned premises was held to be admissible in an Indirna
case to show that the property approprialed was suitable
for business purposes>™ In a Virginia case, indications
were made that, to show how the property was being
used,“™ evidence was admissible showing there was a going
business on the land before the tsking and the type of
business. According to a Maryland case, consideration may
be given to its productive capacity in determining the value
of the fand: the preductivity of a parcel of land has an
imporiant bearing on its value, Prospective purchasers
would consider whether or not the business conducted on
the premises has proved to be profitable, and this would be
a measure of the desirability of the business’ location.
Consequently, an error was not commitied in permitting
the fandowner's expert witness to take into account in
valuing the land the profitable nature of the business con-
ducted on it. To do 1his, a witness may inquire into the
gquestion of business profits, but he is not permined to give
the figures in testimony. The exact weight to be accorded
this evidence is for the jury to determine ™

In Shelby County v. Baker,”* a landowner's witness was
permitted to infroduce evidence 1o the effect that the profits
of a similarly situated business had been reduced 40 per-
cent by the construction of a similar highway. The pur-

v Hyan v. Davis, State Highway Comm'r, 201 Va. 79, 2, 109 SE2¢
407, 413 (1959} (dictum).

4ot Dep’t of Pubdic Works and Bidgy. v. Lambect, 411 10, 183, 154, 1
N.E.2d 156, 362 (1952) (dicin),

e Arkunsos Stste Highway Comm'n v. Addy, 129 Ark, 68, 769-70,
318 S,W.24 395, 395 (1936} (Mcrwm); Wikon v. lowa Staic Highway
Comm'n, 249 lowa S0, 1006-07, %0 N.W.2 161, 168 (1958) ({dictum).

M Siate v, Sabb, 226 Ind. 319, 325, 70 W.E2d 192, 194 95 [$LIEND

"o Ryan v, Davis, State Mighway Comm'r, 201 Ve M, 2, 199 S Ed
409, 413 {1959) (dictem}.

MiSixte Roads Comea'n v, Novosel, 203 Md. 619, &38, 102 A.2d 563,
565 {19543,

269 Ala. {11, 11D So. I &%6 (1959), Mere, & pan of the con-
deranee's land, which wes witable before the institution of the proceed-
ings for eervice malion purposes, was beln condemned for the Construc-
ton of a four-lane highway,

pose of such evidence was not to prove the loss of specula-
tive profir, but merely to show that the new highway would
be a detriment rather than, as the condemnar contended,
an enhancement to the value of the property.”™ Part of a
parking lot in a shapping center leased by a supermarket
was taken in a Minnesota case. ™t Evidence showing that
the gross sales of the leased supermarket had been steadily
increasing was held to be admissible, even though no at-
tempt was made to show whether the increase resulied in
greater or Jesser net income to the lessee. The purpose of
admilting the evidence was to show that the Jease was be-
coming more valuable as the district developed and  the
market potential increased. These factors would have a
bearing on the value of the fease *™

EVIDENCE OF LOSS OF INCOME AS AN ITEM OF
CONSEQUENTIAL DAMAGE

In many instances the dirt, dust, noise, machinery, tem-
porary obstruction of accesses, and traffic detours during
the period of consiruction cause temporary financial losses
to businesses adjoining the highway improvement area.
However, those recent highway condempation cases where
the issue was raised held that evidence of temporary busi-
ness losses sustained by the lapdowner in the course of
construction of the highway project was inadmissible 5
One of the reasons for excluding such evidence was that
in the absence of 2 statute making it compensable, damages
arising from temporary losses of business during the con-
struction period are not compensable.s”” Another reason
was that the measure of damages to the remainder land in
cases of partial taking is the difference between the fair
market value of the premises immediately prior to the tak-
ing and the fair market value of the premises immediately
afler the taking."*»

A somewhat different issue relative to the admissibidity
of temporary business losses was involved in an Illinois
case.*™ There, the court said, where only a portion of a

WAId, al 115, 110 So. 34 909-f0. it wes mot an crTor Lo permil the
owner's witness, the owner of a service sation on 3 four-izne high.
way in enodher atea, 1o testify thiet his volume of sales had decreased by
% after tw comstruction of suwch & highway. In addilion, the cop
dernnor isiled o make proper objections to the introduction of such
evidence,

M< Siate, by Lord v. La Barre, 255 Minn. 309, 9% N.W.24 642 (19%9).

8 04, an 31617, 36 M. W 2d au 647,

*% Dep't of Public Works and Bldgs. v. Maddox, 11 111 2d 489, 493 94,
171 N.E.2d 448, 450 (1961). The landowner contended (hal they wers
entitled w have the jury comsider slleged loss of business during the con-
struction in determining consequential damages. They affered 1 prove
that the machinery and dust caused by the comalruclion forced them to
close ihelr restaurant and decreased the Busizess of the Alling tration.
However, the evidence was held (o bBe properly excluded.,

Wikon v, lowa Siate Highway Comm'n, 249 lowa 994, 1007, 50 N.W.2d
161, 169 (1958). Traflic detours and the uncomplcied side stripe along
the curbs prevented the landowner ffom opersting hig cafe during the
peried of construction in (hat ¢ase. The appellate court held the jury
was properly insiracied (o the effect that in making allowances 10 the
landowner it should ot consider Ioss of revenue from thal cauge.

Ryan v. Davis, State Highway Comm'r, 201 Va. 79, 83, 19 S.E.2d 409,
411 {1959). Here the cond complained about one of the jury
imstructions and that evidence redadng to damages the restaurant business
sustained while the highway was being constructed wag excluded, The
Imstruction, which toid the jJury, . . . t0o dsregard Bny evidemce of
aLoyance, inconverdence, or koas of business caused by dinl, noise, or
temporary obstructicn of access caused by the actusl carrying on of the
consiruction work.” was held on appeal 1o be proper.

S Dep't of Puble Works und Bidgs. v, Maddox, 11 11, 34 489, £93-24,
173 WN.E.2d 448, 450 (1961},

W d. a1 493, 173 NLE.2d at £50; Ryan v, Davis, Stale Highway Com-
m'r, 2 Va. 79, §3, 109 SE.2d 409, 413 (19%9).

v City of Chicapo v. Callender, 396 IR 3T, 71 N.E24 643 {I1%47).
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building s taken, the jury in assensing Jomages siould
cither consider the remaining part of the building to he
worthless and allow the whole valse of he budding, or
consider what could be done with the remsiming portion
of the building and the cost of puthng it in condition for
use. Evidence of business josses o peofits Curing recon-
siruction, as an ciement of the cost of rehabilitating the
remaining proporly to minimize severaznce darsages, was
held 1o he admissible (o assist the jury in dectding whether
the properly may be rehabilitated in order ta salvage a parg
of the value of the properiy st raken. ™

Of cowse, evidence of the loss of business profits s
admissible in those states where statuies specifically make
such fosses compensable or where the courts constroe the
statutes 10 provide for such compensmsion. Thus, the In-
diana court a2l one time construed general language in an
Indiana statute > to mean fhat doss of profity was come
pensable and that testimony of the annual volume of bosi-
necss cenducied by the landowner on the condermned prem-
ises and the damages.saffered by reason of loss of their busi-
ness profits was admissible. ™2 A later decizion reversed
this interpretation of the Indiana stutule s

SUMMARY AND CONCLUSIONS

Confusion abounds in the law relaling to aamissibility of
evidence of income from the property being condemned.
This appears to be due at least in part 10 the variety of
purposes for offering suck evidence. In some cares the evi-
dence is introduced to support the opinion of a valustion
witness as to the properiy's market value based on capitali-
zation in the Incomz Agpproach to valustion. In cther
cases, bowever, the objective in introducing ur seeking to
imtroduce the evidence appears to be Lo use it as direct ovi-
dence from which the jury may draw its own inferences of
velue. In still other cases the evidence is sought to be used
for some purpose not as directly related to proof of market
valire-—for example, to show the suitability of the progerty
for a particular use. And in a few cases the landowoer has
sought to introduce the evidence to prove loss of income &5
an nem of consequential damape for which he is claiming
compensation,

_Legislative action may be necessary to clarify the law in
this area. Illusirations of possible clarifications are pford=:
by the new California Evidence Code. in the first place,
this law makes clear that the value of properly may be
shown only by opinion evidence.™' As niied previously
in Chapter Four, plausible srguments can be made both
for and against a rule that permits such marker data es
comparable sales 1o be introduced a3 independent evidence
of the subject property’s market value, There would seem
1o be much less reason, however, for permitting evidence
of income to be introduced as independent evidence of the
subject property’s value, Altheugh it may be guestioned
whether many valuation witnesses are qualified to use the

o [, at 379, TiL N.E.2d at &4B.

o1 Inep. Awn, Stat. § 317066 (Burns 1969 Hepd ),

ol Siate v, Siabb, X286 Ind. 319, 323-15, M M.E.24 352, 39495 (1944),

e Elgon v, City of Indianapolis, 246 Ind. 337, 4 N.B.2g 857, #52
(1965).

AL, BVibENCE Cope § 813 (Wek 1966}, in the Appendiu of this
report.

income Approach 1o valewmion or whether this approach
should be used af afl, surely the average juror o oot guali-
fiedt to draw inferences of market value from evidence of
inceme. A rule that would bar such evidence excepr when
used 1o support an cxpert's opinion therefore would seem
a desiruble policy and ar the same time would ehiminate
many of the evidential issues thar have been raised in the
cases. O course, the sugpested rule should not har use of
evidenee of a lease of or of income from the subject prop-
er1y to show that the propenty is adapied to a particular use
if that hecomes an issue in a case, but care ought to be
taken not to et this become & means of circumventing the
rule exciuding evidence of income as independent evidence
of markes value.

Even if 2 iepislature decides to allow cvidence of income
to be used ondy in support of the opinion of u gqualified
vatuation witness, there still remain problems as 10 when
and under what circumstances a valuation wilniess may
testify as o his use of income informationt in arriving at his
cpinion. Here, again, the Califormia legistation iflustrates
possible clarifications:

1. The California statutes make clear that the capitali-
zation (income) approach may be used only when “rele-
vant to the determination of the value™ of the property
involved in the condemnation proceeding.>** §f appraisers
and judges would accept Ratclifs conchsion A there
would be few occasions for using the Income Approach
bacause it seldom has any hearing on the mosi prehable
selling price of the property.

2. Assuming, however, that this is a situation where
the Income Approach is relevant, ithe California staiutes
make some further clarifications. They make clear that it
is “reasonable net rental value™ attributable 10 the land and
gxisting improvements thereon that is to be capitalized, not
the rent reserved in a lease nor the profits attributable 1o a
business corducted on the properiy.®’ However, the wit-
ness may take into account the reats reserved in the Jease
in arriving at his estimate of “reasonable net rentat value,”
and this is true even if the reserved rent is fixed by a per-
ceniage or other measurable portion of gross sales or gross
income from a business conducted on she leased prop-
erty.®* Furthermore, he may take into acooun in arriving
21 bis estimate of “reasonable net rental value.” the rent
resevved and other terms and circumstances of any lease of
comparable property i the lease was freely made in good
faith within a reasonable time before or after the date of
vabisation "8

This does not necessarily suggest that the California
rules are periect in every respect. For example, if buyess
and sellers are accustorned to using 4 “gross income mulii-
plier” in arriving ut the selling price of certain types of
properties,®*® rather than “reasonable net rental walue,”

B8 o, Evipzncg Cop8 § 519 (West 319466), In the Appendlx of this
wp:g{!l.tmun. seprg note 191, gt 28--31.

87 Car. Evioence Cope § 819 (West 1966}, in the Appendix of this
Mﬁ%n. Evieren Cove § 817 (West [966), in the Appendix of this
N Car. Evience Coss § 3B (West 19863, in the Appendis of this
r:gg:&t_;‘ FUYCLIPP, rupra note 191, at K




then that is what the valuation witnesses also should be
looking for. Wevertheless, the California statutes represent
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a commendable attempt ar clarifying a difficult area of
evidentiary law in condemnalion proceedings.

CHAPTER NINE

ADMISSIBILITY OF EVIDENCE OF COST OF REPRODUCTION

A third commonly used method of appraising real property
is the Cost Approach.*® In brief, the cost of reproducing
the existing improvemenis or the {and, less depreciation,
is added to the value of the land appraised as if it were
vacant. This total is supposed to represent the value of the
land with the existing structures on it. '

Evidentisl issues pertaining to the Cost Approach arcse
in several of the highway condemnation cases examined.
The terms “replacement,” “reconstruction” and “reproduc-
tion” seemed 10 be used interchangeably by the courts, so
no atterspt is made to draw any distinctions among them
in the ensuing discussion. )

ORIGINAL COST OF IMPROVEMENTS

The evidential issue occastonally involved the admissibility
of evidence relating to the owner's original cost and cost
of repairs rather than to the cost of reproduction less
depreciation. Such evidence was held 1o be inadmissible.**?
In eminent domain proceedings, the measure of damages
is the fair market value of the property at the time of tak-
ing; according to the Rhode Island court, evidence of origi-
nal cost-of improvements and costs of maintenance and
repair is immalerial and irrelevant to the value of the
property at the time of condemnation.’™ Basically, as
stated by the Arkansas court, the amount expended by the
landowner in making improvements or his property is not
the test of value.*™ A landowner may, however, testify as
1o the nature and extent of the improvements made to the
property 50 long as he does not testify as to their cost.’*

[n those instances where there is not a readily ascertain-
able market value for the property in its particular use,
such as an airport, the evidence of the ariginal cost of the
property and the amount speat improving it are admissible
vnder an exception to the general rule”*® Such evidence

I Ear a discussion of Cost Approsch, see RATCLIFR, supra note 191,
al 35-28, .

w E'Ewile v. Director of Public Works 89 R.1. 394, 397, 401, 153 A2d
173, 175, 177 {1959}, See Arkansus Siate Highway Comm'n v. Richards,
229 Ack, 783, TES, ME 5.W.2d £05, 606 (1958) (dicwum)}.

w L Ewofle v. Director of Public Works, 89 K.I. 394, 401, 153 A2d 173,
1T (1939),

» Ackangas State Highway Comm'n v. Richards, 229 Ark. 733, 785, 318
5,520 &08, 605 (1958). )

o L'Prolle v, Direclor of Public Works, 89 R.I 394, 397, 151 A2d
173, 175 (1999, :

=8 Arkanans State Highway Comm'n v. Richards, 229 Ack. 783, 785, 318
S.W. 26 605, 665 (1958). Ser L'Etnile v. Direcior of Public Works, 89
R1 394, 397, 401, 153 A2d 173, 175, 177 (1959) (dictum). The Rhode

15 not admitied as a substitete for market value, but as an
aid to the jury to assist it in determining thc market
value ¥’ The reasoning behind the exception is that the
Fair market value should be based on the highest and most
valuabie use ro which the property could be reasonably
devated at the time of condemnation or in the reasonable
future. Consequently, where there is no readily ascertain-
able market value for the property at its highest and best
use, a substitute method must be found to determine jost
compensation.’v®

COST OF REPRODUCTION

The recent highway condemnation cases under study ap-
peared to differ as to the admissibility of evidence relating
to reproduction cost less depreciation. Some jurisdictions
appear 1o have taken the position that reproduction or -
replacement costs are admissible only in the absence of
other evidence of market value in the case.™ Vermont has
indicated that the admissibility of such testimony under
those conditions is additionally predicated upon the fact
that the building whose regonstruction costs are offered in
evidence has been injured or destroyed by the taking of the
land it was located on.®® Consequently, the admissibility
of such evidence in those jurisdictions is dependent on the
particular facts in each case. Courts have justified admit-

Inkind courl does recogmize the existence of the exception o the general
rule. Ia that case the landowner had purchssed the property 3 yean
prior 0 the raking and had spent 4 substantial amount of money making
repaite wnd converting the bultding into an apartmem house. Fowever,
the landowne: was precioded from testilying aw to the original cost and
the amount speat for improvementis under the exception to the peneral
sule because of the fact what evidence relating to comparablc sales had
already been introduced. See Hall v, City of Providencz, 45 R1. 162,
YE8-69 (1911), where the count admitted the costs of improvements under
an sxceplion because of the jack of comparable sales.

& Arkansas State Highwsy Comm'n v. Richards, 229 Ark, 783, 783,
3118 S.W.2d 605, 606 (1958).

e Fd ut THE BT, 318 S.W.2d at 605--07. Hore the landowner purchased
the §5-acre (ract in question and spert substantial amounts of mondy
fmproviag [t as an sirport, The lands were being used a3 n airport at
the tme of condemnation aad such use was the most valusbie purpose
for the lands, In order 1o cstablish thal the most valuable use the laod
could be devoted 1o was an airport, the jandowner atiempted 1o show
the amount of moncy be hed invested in the land and other improvements,
Such evidence was held lo be admintible on the grounds that the land
did not hare 2 market valse Ior this use. .

s Ragland v, Bibb County, 262 Ala. 108, K11-12, 77 So. 2d 360, 262
(1955)7 Assembly of God Church of Pawtucket v. Vallope, 39 R 1,
10-12,- 150 A2d 11, 15, 16 (1959); Rome v. Stawe Highway Bd., 121 Vo
153, 255-56, 154 A.2d 604, 608 (1959); Stringer v, Bd, of County Comm'rs
of Big Horn County, 347 P.2d 197, 202 (Wryn. 1959)_

b fome v, Sie Highway Bd., 121 Vio 253, 136, 154 A0 804, 606
1959y,
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ting reproduction or replacement costs as evidence of
markel value ander these circumstances because it is the
only method availzble for determining just compensation,
An error was held not 1o have been commitied in ex-
cluding evidence relating to reconsiruction or replacement
costs in the Alabama"* Vermont,*™ and Wyoming 5™
cases because other evidence of market value was pressot.
Also, in the Vermomt case, the house in question was not
taken, injured, or destroyed by the condemnor®  Addi-
Honal reasons for excluding the evidence in the Wyoming
case were that the oil well was constricted in such a man-
ner that its tubing could not be removed, and the manner
of its construction interfered with, but did not entirely pre-
vent, the well’s use, Therefore, becauvse the well was in-
capable of normal production, the replacement costs would
have been so entirely unrelated to market value that such
evidence would have tended to confuse rather than ea-
Lighten the jury.®™ In a Rhede Island case. evidence of
repreduction and replacement costs minus depreciztion was
held to be properly admitted to assist the trial judge in
determining the amount of darages in just compensation
to the lendowners for the valoe of the church laken. Here
there was no evidence relating to the sales of similar prop-
erty; the only evidence available was the depreciated cost
of the buildings taken and the vaive of the land sxclusive
of the buildings.®®” The court said, . . . where the prop-
erty taken is of & peculiar character or has a speciaf use for
which it is adapted, such as here, if it is highly improved
with additions suitable to that use it generally has no active
market and therefore it is impossible ta prove the fair
market value by evidence of comparable sales.™ %5

*% Amernbly of God Church of Pawtucket v. Vatlone, 89 R.L. 1, 511,
150 Ad 11, 1516 (1959).

o Regland v. Bibbk County, 262 Als, 108, 11:-11, T S0 2d 60, I
(i935). Here » lambder yard, pianing mill, and sawmill had been con-
strucied on two parcels of fand, The condempar had taken portions from
these and the coodemmnte attempted (o give icitimony relating to the
cosl of cometruciing -a simiiar planing mill on ether land. The sppeliate
cgurt indicated that the cost of reconstruction is admissible as cvidence of
markel vilue when thers i o reasonablie market vohse for the land, but
beld that the lower court cotrectly rejected such evidence There becamse
of other westimony by the landswner's witnesses indicaling that the teacts
had a reasomsbie market value before and afier the taking. Such wil
Nesses even pave an opinion as (0 the amotnt.

™ Rome v. Staic Highway Bd., 121 Vi, 253, 25534, 134 A.2d 504, 605
D6 {195%). Here the landowner offersd teslimony, through the actuxd
builder of the house, ¢ the reproduction cost of building the same bouae
al the time of the trial. Such evidence was offered by the landowner on
the question of the feir market value of his property before the iaking,
On reviewing previous decislons, the court concluded that there s po
uniform rule on ihe sdmissibility of evidence of reconstructon costs of a
btuilding a3 evidence of falr macket velue, bui he indicaed the betier
reasoncd Cases beld that such evidence may be admissible o the dincre-
ton of the trial judge, if there is not adoguate cvidence of wales of prop-
ety of Comparible value in the sme generul boeality, There were aaics
of comparstle property in the vicinity 1o ups in basing a velue opimion.

=t Siringer v, Bd. of County Comm'ns of Big Horr Counly, 347 P22
197, W01 (Wyo. 199). Evidence of the com of replacing am ail well
was properly exchaded becwuse the property in question had a market
value determinable by the usoal test of what it wag worth before and
after the taking.

e Rome v, State Highway Rd. ¥I1 Ve 253, 256, 154 A2d 604, 606
{1959, The admission of such testimony relative to the coft of repro-
duction is predicated o the fuct that (he bolding, on which the evidence
is offered, has been infursd or destroyed by thé taking of the Jland it
is located on. Here there wat no faking by the condesmor of the land
on which the duliding was located, nor was the howpe deviroved or in-
jured by the caking for which tecovery fa sought. Comsequenily, the
admission of cvidence ot reconstruction coms waa properly excluded.

o Stringer v. Bd. of County Comm'nn of Big Hora County, 37 P2
137, 202 {(Wyo. 1959). . i

*n Assamnbly of God Church of Pawtucke! v. ¥allone, 39 RT. ), 31—
12, 150 AZd 11, )6 (1958). The court did recognize the rule that whers
there are buildings on the land rakenm, the market volue k2 the value nf
the land and bulldings as a unit, but states an exception must be made
I Lhat rule when evidence of comparable sales in cking.

Other jurisdictions have taken the position that the ad-
missibitity of cvidence of reproduction or replacement costs
fess depreciation is not dJependent an the availability of
ather evidence to determine market value.8 In those juris.
dictions. the issves in the cases generally involved deprecia-
tion and the “unit rule” of valuing property. For exarple,
ihe trial court in a Georgia case was held to have errec in
admittting evidence as to the replacement costs of the con-
demaped houses without taking depreciation into considera-
?;QHII“I]

In Nlinois replacement or reproduction costs of the
building less depreciation were held admissible in evidence
as one clement or factor that a witness may take into con-
sideration for the purpose of arriving at his estimate of the
market value of the property.t! Consegueatly, a trial court
may not rule that reconstruction or replacement cost is not
 lepat method of valuation and that a witness cannot take
such costs infto consideration.®* However, evidence of such
costs is not admissible for the purpose of showing the value
of the buildings, separate and apart from the land itself. s
Testimony tending to show the reproduction cost of the
buildings separately from the land itself was held to be
properly excluded in two Iilinois cases.*** Buildings are not
valued separately, because just compensation is defioed as
the market value of the Jand together with afl the improve-
ments on it, considered as 2 whole, and not what the build-
ings cost originally nor what their cost would be at the time
of condempation.*’® The separate value of the buildings
may be considered only insofar as it affecis the value of
the land.*'* In addition, urder those circumstances where
reproduction costs may be iotroduced, depreciation i a
vital element that must be taken into consideration.?v

= I 4t 10, 150 A2d at 18,

= Stare Dep’t v. Murnay, 102 Ga. App. 210, 115 8.E2d 711
(1960}, Chty of Chicago v. Callesder, 396 Ll 371, 71 N.E.23 641 {1547);
Dep't of Public Works and Bidgs. v. Pellinl, 7 IIL 24 367, 131 N.E24 58
{1952); Coumty of Cook v. Colonial (H) Corp., 18 [ 2d 57, 133 NE2a
544 (1938); Stase, by Lord v, Red Wing Laundry and Dvy Cleaning Co.,
253 Minn, 570, 93 N.W.2d 106 (1958).

62 State Highwiy Dap’l v. Murrsy, 102 Ga. App. 210, 21345, 115 S.E.2d
I, 713-65 (1960). In view of the fact that the houses ranged in sge
from 1wt years o iwenly years, replacemest cosls slone were ool a
suficient criteria of valoe. Recause of these circamatances, other factons,
such a3 depreciation, should not heve been taken into considerstion s
determining the properiy's value. The court, bowever, did indiewe that
H the houses had bem new, reproduction coats elome might have been
e best measure of damages.

1 City of Chicago v. Callender, 196 I 371, 381, 71 N.E.2¢ 643, 648
43 (1947); Dep't of Public Works and Bidgs. v. Pellini, T 10, 24 367,
373, 13 N.Ead 55, 3% (1938); Coumty of Cook v. Colonial Qil Corp.,
15 I 2d 67, 73, 153 N.E2d 844, B47- 453 (1978), ;

W County of Cook v. Cotonisl Qil Corp., 15 EH. 28 67, T2-73, 133
N.E.2d 844, 84748 {1558) (dictum). Heore the lower court made such
¥R erronsouws Tuling. The landowaer was precluded from asking one of
it witneaser If he tovk the repincement cost of the building into con-
sideration. Howerer, the roling was held not 1o be & prcjudicial error,
because the record disclosed 1het the witness in quedion did not take
the replacement cost of the building loto consideration. The building in
question, sccording to this witoess, covered the entire Toy, and it would
bave been impossibie to veconstruct a building ke it st the tUme of the
condemnnation proceeding. In addition, the record disclosed that one of
the landowner’s later oplnico witnesses was permitted o testify as to
cconomic factors and reproeduction conts.,

3 City of Chicego v. Callender, 396 Il 374, 381, 71 N.E2d 6431, $48-
49 (1947); Dep't of Public Works and Bidge. v. Pelimi, 7 1M 2d 37,
¥I3-T4, 131 NLE .24 55, 39 (1953,

4 City of Chicage v. Callender, 396 IH. 371, 381, 71 N.E.1d 64), 548
42 (1947); Dep't of Public Works and Bidgs. v, Prllini, 7 I 2d 367,
373, 1M WN.E.26 55, 5% (1945).

o fof,

T City af Chitago . Callender, 396 I1L 371, 381, 71 N.E, Id 643, 640
(19473,

417 Dep't of Public Works sad Bldgs. v. Pellini, 7 3. 2¢ 357, 3%, 131
N.E2d 13, 5% (1559). Reproducton cosis were held to be propecly
exclided here boause no proof wag offered s to ble depreciath




A Minnesota case heid that evidenco of reproduction
cosi less depreciation is admissible as an aid {o the jury in
arriving at the market value of the land and improvements
as 2 whole.t" The reasoning for so holding was that i a
previous case the court had held any evidence legitimately
hearing upon the question of market value of the property
is admissible,”? and, according 1o the court in the instant
case, reproduction cost less depreciation, as defined, does

" legitimately bear on the marker value of fhe property ™
Depreciation has been defined 10 include physical “wear
and tear” and econcmic and functional obsolescence. Evi-
dence of reproduction cost less depreciation is an element
1o be considered separately in computing the value of the
property as a whole. However, because such evidence is
admissible only as an element or circumstance o be oou-
sidered along with ail other circumstances in arviving a1 the
value of the whole properly, its admission does not detract
from the “unit rule™ of valuing property as a whole.s!

Under a statute recently adopted in California, when it
is relevant 1o the determination of the value of the prop-
erty a witness may take imio mccount, as a basis for his
opinion, the value of the property being valued, as indi-
cated by the value of the land together with the oost of
replacing or reproducing the existing improvements on it,
if the improvements enhance the value of the property for
its highest and best use, less whatzver depreciation or
obsolescence the improvements have suffered.®®* This stat-
ute does not seem 1o be as liberal as the rule adopted by the
Ilinois and Minnesols courts, for, under the stahite, im-
provements must enhance the value of the property for its
highest and best use. On the other hand, the absence of
other evidence to determine marke: value i not a pre-
requisite to the admission of reproduction or replacement
costs under it. A California court could, however, interprel
srhen relevant to the determination of the valoe of prop-
criy” 83 to mean “when the property does not have o
market value duc to the lack of comparable sales.”

SUMMARY AND CONCLUSIONS

The recent highway condemmnalion cases Seem o siate two
differant Tules as to admissibility of evidence of cost of
reproduction:

1. In onc group of states such evidence is not admis-
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sible if there is other evidence of market value in the case.
Even in these states, however, such evidence is admisstble
if it is the best evidence svailuble, an in the case of special-
purpose propertics that do not have any ready market.

I, In a second group of states evidence of reproduction
cost is admissible in all instances as one of the factors bear-
ing on market value of the property. The courts generally
make clear, however. that the evidence is admissible only
ta prove the valuc of the land with the improvements on it
and not to prove the value of the improvements scparate
from the land., Depreciation must of course also be taken
into consideration.

Evidence of original cost pius cost of repair and mainie-
napnce is generally excludedt on the ground thai it has no
relationship to market value, Exceptions are occasionally
made where the property is of a special type whose market
value would be impossible or extremely difficult to
determine.

The courts, which have been extremely wary of the Cost
Approach, appear to have taken the better position. As
Ratcliffe has pointed ou1, the Cost Approach rarely has any
predictive usefulness in delermining market value ' Tt
may, however, have utility in placing a value on special-
use properties not pormally bought and sold in the market,
In such a case, it should be frankly recognized that a
special value rather than market value is being sought, A
statutory recognition of such a situation is exemplified by
the Maryland statute that permits replacement costs to be
taken into consideration in valuing churches. v

i State, by Lovd v, Red Wing Eaundry and Dry Cleaning Co., 253
Minn, 570, 573-75, 93 N.W.2d 206, 208, (1938}, After comudering sev-
eral guthorites, the court wes of the opinion thai the most practcal rule
should be that evidence of reproduction cost legs depreciation is admis-
sible in ] condemnation ceses as & feclor reasonably bearing on the
market value of the property,

weXing v. Minncapolis Union Ry, Co., 32 Minn. 224, 20 N.W, 135
{1084).

am Siate, by Lord v. Red Wing Laundry and Dry Cleaning Co., 233
Minn $70, 574, 93 N.W.2d 206, 208 (1958), Economic obsokaconce
would include factors Utat mighl caose a reduction or incresse in the
value of properly an & resalt of external or environmental influences;
functional obsclescence would include internat factons involving the
inadequacies of & strecture (hat have bren develuped due o technologics!
improvements.

LB

W Car Evigtser Cope § 20 (West 1966}, in the Appendiz of this
TEPOIT.

- 1,

4 RascLiFF, supra note 191, at 27-29,

e Mp, AN, Cobe atn. 33A, § 5(d) (Repl. 1967), in the Appendix of
Lhis TEpROri.
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CHAPTER TENM

ADMISSIBILITY OF EVIDENCE OF EFFECT OF THE PROPOSED
IMPROVEMENT ON THE VALUE OF THE PROPERTY TAKEN

RAYIONALE

Advance public knowledge of a proposed project may have
an effect on the value of the property that subsequently
muay be taken for that project. either by way of enhance-
ment or by way of depreciation. Whether evidence of such
enhancement or depreciation is admissible in o condemna-
lion Irial therefore bucomes an issue at Hmcs, Only a fewsr
of the cases in the sample reviewed dealt with this issue.
It should become clear that the issue is basjcally one of
compensability or valuation rather than evidence, even
though it sometimes arises as an evidential issue.

The compensability and valuation issues involved here
are complex; a rationale will first be suggested, and
the few recent cases that were reviewed will be examined
for their fit into that rationale. For this purpose the ra-
tionale developed by Orgel in his treatise on Valuation

Under the Law of Eminent Pomain % will he heavily'

relied on,

It is first of all necessary to distinguish between two types
of values created by the condemnor. In the first type, a
parcel of land may have much greater value to the con-
demnor than its value on the open market in the absence
of the public project. For example, a parcel may be worth
$10.000 as farm land, but 2 highway agency might be will-
ing, if necessary, to pay $1 million for the parcel because
it would cost the agency more (o select an alternate route
for the highway in the particular area. One of the main
reasons for giving a public agency condemnation powers is
to avoid the necessity of paying such holdup prices. In
other words, this “value 10 the taker” is rejected as a
measure of compensation. However, 1 second type of
taker-created value also may be involved. The land in the
area of the proposed highway may gain value because it
will be suitable for a commercial use afier the highway has
been built, whereas prior to that time it is suitable merely
for agricultural uses. Or, in some circumstances the pro-
posed project might have a depressing effect on the value
of land in the area of the project, and it is enhancement
or depreciation of this type that is of primary concern here.
But, the former type of vaiue created by the taker is rele-
vant 1o the discussion of the latter type because it Suggesis
that a distinction might logically be drawn between effects
on value that occur before a parcel has been definitely
designated for taking and after it has been so designated.
An example will make this clearer.

Suppose that parcels 4, B, and € arc in an area where
3 public project supposedly will be located. Qne of the
parcels will be needed for the project, so buyers are now
willing 10 pay $12,000 for each of these parcels, whereas

% Sce particularly 1 OXGRL, supra nole 294, che. &, &,

previously they would have sold for only $10,000. At a
later date, the boundaries of the project are definitely estab-
lished. and it is determined that parcel A is the parcel that
will be taken and thal parcels & and € will not, Parcels
B and C stil! will sell for $12,000. but parcel A now can be
seld for 313,000 because buyers are witling 1o speculate
that the condemnor will pay at least thar much and prob-
ably more for it or, in any event, that the jury will returp
a verdict of at least that much if the case goes to con-
demnation. It can be seen that the $3,000 increment in
value of parcel 4 is the result of speculation as to what
the award or verdict will be {assuming a total taking), and
that this is closely related 1o the “value to the taker” con-
cept firsy discossed previously, and therefore should be
rejected as an item to be considered in measuring com-
pensation. The $2,000 increment in value received by all
three parcels, however, falls within the second category of
taker-created value discussed previously, It is assumed that
the $2,000 increment was due to the fact that property not
taken generally will become more valuable because of the
location of the project in the area.

However, it does not necessarily [ellow that the owner .
of parcel A should receive payment for this $2,000 en-
hancement in value. The law generally does not favor
windfalls, and this increment is basically a windfall result-
ing from the location of the public project in the area. It
tan also be argued that a condemnor should not be re-
quired o pay for value that it has created. These same
policies lie behind the generaily accepted rule that bene-
fits must be set in partial-taking cases. On the other hand,
it can be argued that if the owner of parcel A is 10 be
treated equitably as compared with the owners of parcels
# and C ({which were not taken), he should be compen-
sated for this increment in value. Finally, it can logically
be argued that the converse situation, depreciation in value,
ought to be treated consistently with enhancements. If the
ownet ia not permitted to gain from enhancements result-
ing from advance public knowledge of the project, he also
should be protected from less resulting from such knowl-
edge uniess there are strong independent policy considera-
tions for denying him compernsation.

FITTING THE SAMPLE HiGHWAY CONDEMNATION
CASES INTO THE RATIONALE

Enhancement of Yalue

Altkough the issuc under cousideration would seem (o
be an important one, it was not litigated extensively at the
appellate level. Only aboui half a dozen cases are in-



volved, but they illustrate most of the problems that are
likely 1o arise.

The first type of enhancemen (valus 10 the taker) be-
cafie 4 Mminof issue in an Arkansas case.®*' The case in.
volved the condemnation of a parcel of land containing
deposits of sand and gravel. The sand 20d gravel was to be
used on the project a part of the land was being taken for.
The court recognized the principle that *“a condemnor
should not be required to pay an enhanced price which its
demand alone has created,” but concluded that the case did
not come within that rule. The court pointed out that the
value of the deposits on the land taken were not attributable
solely 10 the present conmstruction project.s?®

One of the most complete siatements with regard to
enhancements resulting from advance public knowledge of
the project was found in a Colorado case®** which also
demonstrates the relevance of the date of valuation. In this
case the trial court had excluded evidence of enhancerments
from the public project. The landowner contended on ap-
peal that this was error because the Colorado legislature
recently had passed a statute fixing the date of valuation
as of the date of trial or the date of the condemnor’s taking
possession of the property, whichever comes first. To this
argument the Colorado court replied:

{Tlo s2y that vaive is to be fixed st the time of trinl does
Aot mesn, as defendants contend, ihat the court must
give consideration to enhancement resulting from con-
straction or proposed coastruction of public improve.
ments on the property subject to condemanation. To do
50 would allow speculative considerations to determine

value and provide & windfall for the property owner.
The courts will not senction such considerations. . . .

There are, of coarse, exceptional situations where the
courts will admit evidence of echancement resulting
from the acquisition, They include cases where the loca-
tionr of the proposed project is indeftnite or where there
is a supplemental taking. See 4 Nichols on Eminent
Domain, pp. 122-130, However, there s nothing in the
record to bring this case within any of the recognized
EXCeptions o the rle 510

Under the same reasoning the court concluded that a
change in zoning that resulted from the public project
should not be taken into account in valuing the property.

As the Colorade court noted, it is generally recognized
thar the ruke excluding cvidence of enhancements from the
public project applies onty to enhancements resulting from
the particular project the land is taken for. Although the
rule is clear, it sometimes may he difficult to tell where one
preject ends and another begins. This was the problem in
a Texas case ** where the court found that a subsequent
taking of additional property lo enlarge the original proj-
ect was in fact a separate project. Therefore, enhancement
in the value of the property resulting from the first project
could be taken into account in vaiuing the property for
purposes of the subsegquent faking.

The probiem of admissibility of evidence of enhance.
ments may arise because the sales price of comparabie

& Arkensas State Highway Comm'n v. Cochran, 230 Ark. H€B1, 337
5.W . d 133 (1959},

8 id al BH3-84, 327 5.W.2d at 738
. = Williams v. City & County of Denver, 147 Colo. 19%, 363 P23 1T
{1961},

il ax 199200, 363 P.Ad a1 17374,

- State v, Willey, 351 SW.2d 907 (Tex. Ciy. App. 1941).
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parcels, used to prove the valie of the subject parcels, may
have been enhanced by advance public knowledge of the
public project. This problem was discussed in two Jowa
cases."™  Although the issue was not squarely presented
because the court found no proof of enhancement, the
court nevertheless noted that the issue is more cruciai where
comparables are introduced as direct evidence of value
rather than merely as corroboration of the opinion of a
valuation witness.*™ Jowa also has a constitutional pro-
vision. stating that 2 jury in determining just compensation
“shall not take into consideration any advantages that may
tesult td said owner on sccount of the improvement for
which it is taken.” % in view of this provision the Jowa
court indicated a willingness to consider changing the pre-
vious lowa rule that had permitted evidence of enhance-
ments from the public project to be admitied 235

Depreciation of Value

Advance public knowledge of a proposed project also may
have a depressing effect on land values, In a Maryland
case, error was held to have been committed by the trial
court in permitting a witness for the state to take info
account the “cloud of condemnation™ in giving his opinion
of the value of the land being condemned, This would seem
to be consistent with the principle that if the condemnee
is not permitted to gain from the effects of advance public
knowledge of the project, he also should be protected from
losses resulting from such knowledge. In fact, the Mary-
land court noted that, “[Tlhis court has held that evidence
of value based upon the effect of the taking involved in a
pending condemnation suit is inadmissible . . . We think
that the rule is applicabic to considerations which might
tend to depress values as to those which might tend to
increase them and that it should also extend 1o the effects
of the praspect of the taking ™ #97

In a Massachusetis case °** the landowner claimed com-
pensation for damages to his land allegedly caused by the
“cloud of condemnation™ ihat resulted when the con-
demnor placed stakes on the land to indicate the parcel
to be taken but later removed the stakes and decided not
to take the land. The Massachusetts court refused to per-
mit recovery, saying that the stakes were at mosi a tem-
porary, inchoate injury that did not give rise 1o recovery
on eminent domain principles. A Massachuselts stalute
that permitted recoverv of damages where the injury is
special and peculiar was of no help to the landowner be-
cause the court concluded that the claimed injury was too
indcfinite, conjectural, and peneral to come within the
ambit of the statute*** This case seems to typify the atii-

“*lowa Dev. Co. v. [owa Stase Highwoy Comm'n, 252 lowa 78, 108
N.W.2d 487 (1961); Rediield v, lowa State Highway Commm, 352 lowa
1236, 11D N.W.2¢ 367 {1961},

*3 lowa Dev, Co. v, fown State Highway Comm'n, 252 fowa 978, 989,
108 MW .2d at 487, 494 (1961): Redhictd v. Yowa State Highwdy Comm'n,
252 lowa [2156, 125H-50, 110 NW.2Id 397, 159-400 (1861].

®4 Redfield v. JTows State Highway Comm'n, 252 Iows 1256, 1358- 60,
TH0 MW 397, 399 400 (1961,

w5 Fd, At J260-61, 150 MW 2 a1 397, SO0 {1961},

™% Conpressional School of Acronautics, Inc., v, State Roads Commi'n,
218 Md. 236, 146 A 2d 58 (19533,

A 00 at 249-50, 146 AT an 565,

% Onorato Bios., Ime, v, Massachusetla Turnpike Authority, 33§ Muss.

54, 142 NLE2J 389 (1957).

w0 fd. at $8-59, 142 N.E2d ot 392-393,
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" tude of courts in cases where the landowner i claiming
compensation for damages caused by the “cloud of con-
demnation™ because the condemnor has changed its mind
or there has been a long delay between the annduncement
of the project and the start of condemnation proceedings.

SUMMARY AND CONCLUSIONS

The problems discussed in this chapter, although arising
as evidential issues in condemnation trinls, are basically
questions of compensability or valuation. Greater justice
might result if the appraiser would atternpt to arrive at a
value under a hypothetical situation that removes from hiz
consideration the actual anticipatory value effects of the

expectation of taking. Appraisers are able, within the
usually expectexd limits of reliability, to make a prediction
of the most probable selling price of the property under a
set of conditions that include the hypothelical situation of
a inarket not affected by the rumors of the coming im-
provement project. Thus, it would be 2 logical and work-
able rule of compensability that the owner should recsive
compensation based on the value of his property at the
official appraisal date without diminution or increase by
reason of the general knowledge of the improvement
project.®+

I For wa extended discussicn sex RAT0LI0P, zupra note 191, ar $2-%53.

CHAPTER ELEVEN

ADMISSIBILITY OF EVIDENCE OF REPUTATION OR

SENTIMENTAL VALUE

The preceding chapier noted that value to the taker gen-
erally is rejected as a measure of compensation, This chap-
ter deals with a retated question—the question of special
value 1o the owner. Agsin, the issue is basically one of
valuation or compensability, cven though it sometimes
arises in the form of a question whether evidence of seati-
mental value is admissible.

Sentimental value is that special or peculiar value to him
that an owner attaches 10 his land over and gbove market
value.** Reputation of the condemned property itself bas
been defined in an Alabanta case as, “at best . . . a matter
of sentiment.” % Issues relative to the admissibility of
sentimental value would probably be most often raised
when a landowner attempted 1o offer evidence indicating
his property hss a special or pecutiar value to him. An
example of this is where a landowner attempts to show a
sentimental attachment 2o his property because it has been
a family homesicad, However, the rule with regard to the
admissibility of such evidence in eminent domain proceed-
ings seems to be sufficiently cértain so that ihe issue was the
subject of litigation in only two of the recent highway
condemnation cases studied,sss

INADMISSIBLE EVIDENCE OF REFUTATION AND
SENTIMENTAL VALUE

In those two recent highway cases where the issue was
raised, evidence of reputation of the property subject 1o
condemnation " and sentimental value 94 was held to be
inadmissible. For example, in City of Chicago v. Harrison-
Halsted Building Corporation** the trial court’s refusal to

give the landowner's requested instructions that would have
peemitted the jury to consider special value that the owner
might attach to his property, but which would not have
been reflected in fair cash market value, was held to be
praper.*’ The reason given for excluding the evidence
was that a landowner is entitled to the fair cash market
value of the property at its highest and best use,*? includ-
ing any special capabilitics the property might have, but
consideration is not given to the values or necessities pe-
culiar to the owner or condemnor in determiming fair cash
market vatue, *#

Because reputation of the condemnexd property jtself is
a matter of sentiment and all elements of sentiment are

1 Cliy ot Chicago ¥, Harrison-Halied Bldg. Corp.,
40, 143 NE X 40, 48 (1917},

S Popwel] v, Shetty County, 272 Ale. 287, 292, 430 50, 2d 170 (i1961).

*a Popwell v, Shelby County, 272 Ala. 287, 139 So. 24 170 (1951); Clty
of Chicago v. Hardwo-Hahted Bidg. Corp., 11 T4, 2¢ 431, 343 N.E2Md
0 (195T).

4+ Popwell v, Seelty Coumty, 271 Als. 287, 282, 130 So. 2d 170, 178
{1951). The repuisuion deslt with in this case was the repulation of the
condemmed property luelf pad not that of the beighborhood where (he
properiy was locaicd, 272 Als. at 291, 130 So. 2 a1 173

Wity of Chicage v, Harvison-Halwed Bldg, Cosp., 11 NI 24 431,
4041, P43 MUE 2 A0, 46 {1957,

Su 11 000 2d 431, 143 N E.2d &0 (1947).

LD, e 440 -41, 143 N.E.2d ot 46,

T4 a1 431-3, 43 MEXd at 42, The property involved here con-
sisted of an old sin-aory brick bwilding s poor condition sad hecuied
nedr the downiown arsa of Chicago. Hs hiphest and best use was the
landownmy' use for i-—warthousing of dry materisls.

oI, el 041, 143 NE.Xd a1 46, A disinction ha bun made be-
twsen any specis! walue the property itsclt has because of cluimed specisl
capabilities atd m apecin! value peculiar to the owper. An aue wus not
raised here with regerd 0 the property’s capabilities, ms all witnesses
agreed that i(s pressnt use was im highest and best we. The Court hers
diatinguished the present declsinn {rom othere permitting sdmission of
cridence of specinl valugw sftribuiable o the property’s special capa-
bllities,

IR 24 43,



excluded, the trial court i Popwell v. Shelby County &°
was held to have commitied a prejudicial error in permit-
ting the admission of evidence 1o the effect that the con-
demnee’s properiv bore & reputation of having been used
in the past for gambling purposes®s' Neither the buyer
nor the seller is influenced by sentimental attachmenis ©
the property under the willing seller-.willing buyer concept
of determining-market value.*** Another reason for the
exclusior of sentiment or reputation is because of the nebu-
lous and uncertain effect of such evidence. Difficuity would
arise in sssigning, with any degree of accuracy, the dollar
amount the value would be increased by sentiment or
reduced by unfavorable reputation S

COMMENTARY

An analysis of these two recent cases illustrates the close
association between sentimemal value and the mules of
valuation. The basic quesiion relative to the admission of
sentiment seems to be: by which standsrd is just compen-
sation determined—market value, or value o the owner?
Sentiment is an element in the determination of value under
the value-to-the-owner standard, but not, as held in the two
recent highway cases, under the market value standard.®s
The general rule is that, so long as the properly has an
ascertainuble market, the measure of just compensation is

212 Als 287, 130 So. M 170 {1961). The issim was whether ar nol
evidenca of reputation of the property itsell was admdasibie s a proper
clesuenl bearing on such propery's market walue. 272 Alp st 291-92,
130 So. 24 at 17314,

" Ud a 29192, 130 So. Id ax 1T3-74. Over the landowner's chiection,
the condempor was permitied by the wial court to [troduce in evidence
a court Injunction resivaining the lundowner from using the propeny for
an (legal purpose—gambling.
from those Involving market value based on profit of rent received from
the iilegal wae of the property. Had the admissidbility of such profits or
rents been the issue, the court indicated It would have followed caser
from other Jurisdictiong and held that present valoe Based on past illegal
use may nof be considersd In making ko awsrd of just compemkation,
aithough the .property had been pul to an Megal upe and aithough such
use did thange the markel value.

W id, Ax long ss sentiment may not incresse the price under the
willing buyer-willing sellee concept, the cour; reasoned that semtiment
may nod the price. Sentimental conalderations causing a seiler to
demand and & buyer to pay & higher price are of the same character,
but to an opposite effect, s the reputation of the cobdemnce’s property.
Bagically, as long az sentimental value that an owngr sttaches 1o his
propenty v ool taken into account b determining ita walue, reputation,
that fs tikely 1o bower the value of the property should alo nol be taken
into accouni in valuing the propery,

s Il mt 29, 130 So. 3d at 174, Ymaginary or specuiative walues
should not be used w3 4 basis for awarding damages. 272 Als. ar 293, 130
So., 24 al 173, )

wfd om 292, 130 So. 24 at 174 City of Chicago v. Harnson-Halsted
Bidg, Corp. 11 I, Id 431, 44041, 143 N E2d 40, 46 (1957).

TMiees involved on appeal here differed |
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i accerdance with the marker value standard %% and evi-
dence of sentimental value is inadmissible.* To admit evi-
dence of sehment as a factor in the determination of just
compensalion under the market value siendard would, in
efiect, make the measure of damages conform with the
valug-to-the.owner doctring,'=*

MNone of the states appears fo have any statutory pro-
visions relating direcily to the admission of sentimental
value in cvidence. However, under California’s evidence
statute "> value i defined in accordance with the willing
purchaser-willing seller concept; Pennsylvania’s evidence
statute states, "A qualificd valuation expert may testily on
direct or cross-examination, in detail as to the valuation of
the property on a comparable markei value, reproduction
cost or capitalization basis . . . "% “Fair market value”
Is defined by both the Maryland %" and Pennsylvania *
statutes in accordance with the willing buyer-willing seller
concept. Statutes such as these, which indicate the mea-
sure of just compensation is in accordance with the market
value standard and then define market value by the willing
buyer-willing seller coneept, are as effective as statutes that
prohibit the introduction of sentiment in evidence.

SUMMARY AND CONCLUSIONS

Seatimental velue is inadmissible in evidence as an element
bearing on value in the determination of just compensa-
tion. The principal reason is -that just compensation i
based on market value, rather than on value to the taker
or value to the owner and, in the market value concept,
evidence of sentimental attachment is irrelevant. Another
reason sometimes given for excluding this evidence is that
its effect on vatve would be oo difficult o prove, even if
it i3 assumed Lo be relevant.

" 4 MicHoL, .rupm note 1949, § 1.0

w5 NicHooS, supra nome 199, §§ 12.2(1), 12.22(3).

= Tee 3 Cal. Law Rev, Cosa'n supra nole £22, at A-17 which llnu.
“Value to the owper iz a subjective stzndard; it bles the
10 present a myried of faclors ihat may or may oot in facl exist w
calarge his award. It opens the door o sham and fabrication. [ has
o limits, it has no control. By dtself. it seriously weakens the concept
of ‘just compensation’—SGust' o the wondemoce a5 well &3 10 the con-
demnec.”

®aCai. Evivkncs Coor § 814 (West 19660, in the Appendix of this
Tepart.

WP, STAT, AnA. HL 26, § 1-T65(2) (Supp. 1967}, in the Appemldin
of this repori.

Mo ANN, CODE art, 33 A & G (Repl, ID&’F}. in the Appendin of
this repory.

L Pa. STar. ANn. Tig, Mo, § 1-603 (Supp. 1967). in the Appendix of
this report.
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CHAPTER TWELVE

ADMISSIBILITY OF EVIDENCE OF HIGHEST AND

BEST USE FOR PROPERTY

The measure of compensution for a parcel of land taken for
public use under eminent donsain is the fair market value
of that land ¥ Courts define fair- market value as the
amount of money that a purchaser willing but not ohligated
10 huy the property would pay (0 an owner wifling but not
obligated to sell it, taking into consideration all uses the
land was adapted to and might in reason he applied.se3
Therefore, as a penecral rule, property is usually valued
according to its “highest and best use™ or some similarly
warded formula. That is even 2 legisiative requirement in
& few states.” Similarly, a statutory provision in Vermont
provides that damages resulting from the taking shall be
based on the property’s value for its “most reasonable
use”; ** gn-the other hand, a Georgia statnte states that
the value of land taken is not to be restricted o its agri-
cultural or productive qualities.s¢ jg estitiating Georgia

land values inquiries may be made as 1o all other iegitimate -

purposes to which the property could be appropriated. s?

Continuing urban cxpunsion and changing land-use pat-
terns and land values have caused the “highest and best
use™ concept to be a frequent source of litigation. This
chapter is directed towards an analysis of those problems
connected with the kind of evidence that may be introduced
to prove the subject property’s adaptability for a specilic
use, many times for a use other than its present use. Ad-
missibility issues raised in the sample cases with regard to
“highest and best use™ usually involved questions relating
lo the admission of evidence to show: (1) the propenty’s
higher value for some other use; {2) the owner's intended
use of the property; (3) adaptability of the properiy to
4 use currently prohibited by zoning: and (4) suitability
of the properly for use as a residential subdivision
development,

HIGHER VALUE OF PROPERTY FOR SOME OTHER USE

Courts presented with the question in the few sample cases
dealing with the subject were in agreement that the present
use of the condemned property dees not prectade the intro-
duction of evidence to show that such property has z higher
value for some other use ®* Thus, an Alabama case held
it was not an error (o permit an inquiry into the adaprability

2 4 NiciroLs, supra mots 199, § 12.2,

ok Fd, at 12.2¢1).

4 Mb, ANN. Cove art. A, § & (Repi. 1967), in tke Appendin of
this report; ME. REv. Star, ANw, it 23, § 154 (19645: Pa, STat, ANp.
th, 26, § 1-603(2; (Supp. [967), in the Appendix of this repors.

VT STAr. Awn, tit 19, § 221¢0) {19363,

Mo Gia. CODE ARN, §§ 36505 437 5N

w ld

** Blount County v. McPhersun, 768 Ala. 133, 137, 105 So. 2¢ 117,
12021 (1958); City of Chicago v. Sexton, 408 I, 351, 256-57, 97 N.E.2¢
287, 289-50 (1951); Ulech v. City of Mitwaukes, 9 Wis, 2d 352, 336-18,
I N.W.2d 57, 61-62 (1960). -

of a parcel of farm land for use as a housing project or
filling station or other busipess place.™  Quoting with
approval from Alabam: Power Company v, Hensan,* the
court said:

It is reievant to inguire into the several eiements of
value, such as the uses to which the propecty is adapted,
githough not presently so used, if it appears such pro-
spective use affects the present market value of the
property. Whalever an intelligent buyer would csteem
as an element of valoe at the time of tuking may be
considered, i7!

Along this same line, the lllinois Supreme Court held an
error had been committed by excluding the landowner's
offered evidence 10 show that the property was susceptible
of other than railroad uses without impairing its use for
raitroad purposes.s™ Provided that it can be done without
impairing the use of the property for railroad purposes,
raitroads are authorized under legislation to improve, de-
velop, convey, and lease any of their property owned in
fee.s™ In view of that sialutory provision, said the supreme
court, the compensation 1o be paid to a railroad for the
taking of an easement over its property must take account
of the use to which that property could be put without
impairing the use of the rest of the property for railroad
purposes, 51+

The condemnor in a Wisconsin case claimed that be-
cause the landowner did not intend to change his use of the
PrOperty ai any time in the near future and the condemna-
tion did not interfere with the operation of his present
business establishment and dwelling, the present use of the
property made by the owner was its most advantageous
use.*”* However, the appraisers for the landowner were
permitted 1o value the property on the basis of the use jt

* Blount Cousty v. McPherson, 268 Ala, 133, 137, 105 So. 2d 117,
120-21 {(1958), The court wses Thomion v. City of Birmingham, 250
Ala, 651, 3% S0, 2d 45 (19483, which held cvidence as 1o the Adapt-
abilily of condemned property for @ pubdivision 5 bo & propee eletent
for consideration of the jury in asseusing damages, as a basis for it
decising,

vm 137 Ala. 561, 566, 187 So. TR, T2i {1939).

%\ Biount Cauaty v. McPharson, 265 Al B33, 137, 105 So. 2d 117, 124
{1958}, Ses olyro Missistippi and Rum River Boom Co. v. Patterson, 98
U.S, 403, 404 ¢1378), which stuted: '“The inquiry in svpch cases must be
whsl is the property worth in the market, viewed not mercly with
reference 1o the uses to which it is i the Ume applied, but with
reference w the usey to which it is plainly adapied; that is 1o Bay, what .
fs it worth from ity svallability for valiable wses

2 City of Chicage v. Senton, 408 I 351, 35657, 97 N.E3d 287, 289
90 (193}, The tial court had relied on City of Chicago v, Lorg, 116
Il 571, 58F, 115 NE. 391, 403 (19173, which held (hat the properry
of a railtoad company used in (he conduct and operatlon of that rafl.
oall is devoted to o public wse and, wheiher or not it is capable of
ancther use, its value to Lthe railroad company is ity use for railread pur-
poxcs. 408 Iik, et 335-%4, 97 M.E2d an 289,

#31u REV. S7aT. ch. i14, § 174a {1963). Ciey of Chicaga v. Sextcn,
408 LI 351, 356, 97 M.B.Xd 287, 8% {19%4).

¥ City of Chitago v. Sexton, 408 JiL. 351, 356-51, 91 N.E3d 287, 290

19513,

'-'";’é;ch ¥- Clty of Miwsukee, 9 Wis. 2d 357, 356-37, 101 N.W.3d 57,
51 {1960),



might best be adapied to (some type of business develop-
ment), even though the present use of the property {omall-
work factory and rosidence) was noi disturbed by the
partial taking and there was no testimony on the part of
the owner that he iniended to develop the property for
. business purposes.®™* The fact that the owner had not segn
fit'to use his property for husiness development was, ac-
cording 10 the supremac court, evidence o be considered on
the isswe of the most advantageous use, but it was not con-
‘clusive®? As a basis for its decision, the court said thers
was testimony indicating that .the trend in that part of the
city was towards development of property for commercial
purposes, and so the tria] court was justified, particularly
in view of the fact that the property in guestion was zoned
for business uses, in its finding that the property’s future
business use constituted is highest and best use.b™

A trial court's refusal, on the other hand, {o permit an
inguiry into the adaptability of a parficular property for
uther uses does not necessarily constitute a reversible er-
ror*™ Tn an Alabama case, a small strip was taken from
a parcel of land on which 2 sawmill and planing mitl were
iocated, and the trial court refused to permit one of the
landowner’s witnesses (o answer 4 quesiion as to whether
the property had a value for any purpose other than its
present use.®*® Such a refusal was held vot to be an error,
and even if it was, it was not, according to the supreme
court, a reversible one, because only a small portion of the
parcel was being taken znd the structures on it were not
touched, testimony had already been given as to the tract’s
before and after market value, and the jury had an oppor-
tunity to view the premises "

INTENDED USE OF PROPERTY BY OWNER

Closely related to the effect of the present use of the prop-
erty is the question concerning the admissibility of evidence
of the owner’s intended use of the property. Courts in the
sample cases did not appear to have a specific answer to
this question. The admission of the owner’s intended use
seemedd (0 be dependent on the trial count’s judgment as to
the valee of such evidence in establishing market value,
This value s in turn weighed against the number and
complexity of the collateral issues that the evidence was
hikely to introduce into the case.

Under the gencral ruie, as expressed by the California
court, the use intended by the owner is immaterial; it is
market valve, and nos value to the owner, that is w be
determined.** For cxample, the court in one case said:

The criterion is not the value of the use of the property
to the owner. . . . The value is determined by taking
inte account the highest possible use to which the land
is or may be reasonably pul, snd what a purchaser
would be willing to pay for it in view of such highest
possible use 592

wo fd, at 15758, 101 NW.ld at 61--62.

7R at 357, 101 NOW.2d at 61,

4. at 358, 100 N.W.2d at 62,

% Ragland v. BHibb Couniy, 262 Alx. 308, 115, 77 S0, 2d 360, 161-62
14955).

oo B4 g 10G-01, 77 So. 2d at I6L-62, The reason Fer the question was
1 show thay the fand was ot suitable for any other purpose than for o
sawmill snd planing mill.

= doat 311, 77 So. 24 al 362,

8 Propic v. Yinsow, 99 Cal. App. 2d 100, 221 P.2d Isl {1%50); County
of Los Angeles v, Bran, 175 Cal. App. 2d 521, 1 Col. Rptr. 464 {1959),

In ancther, the court stated:

All rcasonable uses must be considered. . . . Evidencs
of the vzlue of the highest and most valuable use is
admissible, not as a specific measure of value, but as ¢
factor in FBxing market vabye oo )

Evidence of a proposed plan by the owner to use :%e prop-
erty for motel purposes was held to be admissible in that
case for the purpose of showing adaptability of the Jand for
that use, bul inadmissibic for showing the enhanced loss o
the owmer because the taking of part of his land precleded
himy from carrying out his particular planned improve-
ment.? “fn other words," said the court, “it is nol value
in use, either actual or prospective, to the owner that is
involved, but valus in exchange—market value—that is the
test.” ¢ However, a tater case, in which the condemnor's
witinesses had introduced evidence that the best use of the
property would be for an office building, held that it was
proper for the landowner's witness to testify thar the owner
kad plens drawn up both for an office building and for a
garage, that it had been estimated that the garage would
vield a better return than the office building, and that the
type of building testified to by the condemnor’s witnesses
would be cconomically unfeasible and unprofitable.®? The
landowner, according to the court, has the burden of prov-
ing value and severance damages and of showing the high-
est and best use of his property, and so the testimony was
admissible to rebut the evidence offered by the state and
thus show that an office building on the property would be
economically unwise 4

lowa's Supreme Court does not appear to have been
consistent in ils view pn the question of the effect of the
owner's intended use of the property. A restrictive view
seems to have been followed in a 1959 case where the court
implied that it would limit the highest and best use rule to
uses shown 1o be within the owner's contemplated plaps.'#?
The trial court’s refusal in that case 10 insiruct the jury, as
requested by the landowner, thay the property must be
valued according to the highest and most valuable use that
it could reasonably be pur fo as shown by the evidence
offered at trial, was affirmed on appeal.®** Yuries, said the
court, should not be reguired te explore all of the possi-
bifities to determine the highest and most valuable use
for a property. Tao much speculation and conjecture would
be involved in making that determination, Another reason
for affirming the lower court’s refusal to instruct the jury
was because of the fecling that usually, *. . . it is doubt.
ful if the condemnee would confemphate changing from his
present use of the preraises fo the most valuable use which
couid reasonably bhe found.” *7 It was noted, however,
that if the owner had conlemplated converting bis farm
fand into ciry lots, and it was found to be suitable for that

A Peophe v. Yinson, ¥ £ul App. 20 00D, 30203, 21 P2d at 162-63.

o City of Daly City ». Smith, §10 Cul. App. 2d 524, 331, 243 P.1d 46,
51-52 19523,

e fd, g $32, 243 B.24 ae 51

378 -

7 People v Logp, 127 Cal. App. 24 THG, 801, 2T P.2d 225, 496 (1954}

o L aa QT -2, 27¢ T2d at 996,

% Hammzr v, Towa State Highway Comm'n, 256 lowas 1328, 1235, 98

T MWL 136, T48 {1958).

wpgf At 1329 -30, 96 MW, Ed at T4T-44,
EL aL L2W), 98 N.W .2 ol 48,
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purpose, such a fact should be 1aken into consideration by
the jury in determining the fair market values™ A luter
case, on the other hand, indicates the acceptance of a more
fiberal view.™ Evidence of a plat showing lead and spur
railroad tracts that could be built and used for industrial
purposes, the use the landowner claimed the land was
adapted for, and testimony as to the adaptability of the
tract for industrial use, were held to be properly admitied
in that case. Even though the tractage had not been built,
nor had the land ever been actually used for industrial
purposes, the evidence, said the court, was not too specu-
lative. s Quoting with approval from Ranck v. City of
Cedar Rapids,* the court’s decision was based on the
proposition that: -
« . . the owner is entitled to have the jury inforrmed of
all the capabilities of the property, as 10 the business or
use, if any, to which it has been devoted, and of any
and every use o which it may reasonably be adapted or
applied. And this rule includes the adaptation and value
of the property for any legitimate purpose or business, -
¢ven though it hes never been so used, and the owner
has no present intention to devote it to such use %05

A Tew sample cases appear 10 illustrate the relationship
between the admissibility of evideace of the owner’s in-
tended use of the property and the extent that those planned
uses for the property have progressed toward reality.#?
Drawings of plans prepared by the landowner ten years
before the commencement of the condemnation proceed-
ing and a topographic map prepared for him by a civil
engineer, both of which showed the improvements the
owner planned to build on the property, were offered and
admitted in evidence by the trial court without the con-
demnor’s objection, in an Hlinois case.® A landscape
architect’s plat that eizborated considerably on the owner's
original drawings was, on the other hand, excluded by the
trial court, and the landowner claimed on appes! that this
was erroncous. This plat, which showed in detail the own-
er's plams for the use of the property, was prepared after
the commencement of the suit and compicted about ten
days before the trial. Whether evidence of plans of struc-
tures the owner contemplated erecting on the land may be
admitted depends, according to the supreme court, entirely
on the purpose for which they are offered and they are
limited o this by the trial court. If they are offered merefy
in illustration of one of the uses to which the property is
adapted, and if the use of the ovidence is clearly and ex-
pressly limited by the trial court to thet obiject, they are
admissible at such court’s discretion; but if the object of the
admission is 10 enhance the damages by showing that such
a structure would be a profitable investment, they are

Ll LA

e Jowa Dev, Co. v. fowa State Highway Comm'n, 252 Iows 978,
108 W.W.24 487 (1961),

WId. st 988, 108 N.W.24 ar 493, Some prelimismry werk, however,
bad boen done on the railroad act,

We L34 Iows 563, 365-56, 111 MWL 1077, 1028 {1907).

e lowa Tdev. Co. v. Iows Staie Highway Comm'n, 352 Iowa 78, 984,
108 N W._24 437, 493 (19617,

o t of Public Works and Buildings v, Lamberr, 451 11
183, 103 N.E.24 356 (19%2); Southwick v. Massuchuseits Tumnpike
Authority, 339 Mass, 666, 162 NEZd I71 {19%%}, State, by Lond v,
La Barre, 255 Mim. 309 96 N.W.2d 642 {1959}, L'Etoite ». Direcior
of Public Wosks, 89 R.1. 394, 153 A2 174 (hes9).

% Dieparipent of Public Works and Buildings v. Lambert, 411 111 183,
191-93. 10 N.E.24 336, 361 (1952). No actuxl consruction had been
commenced Bt the time the condemnation suit was filed.

clearly held to be incompetent. However, the supreme
court fele that even if their admission does not constitute
a prejudicial error, the inrroduction of such evidence should
not be encouraged because there js generally a danger of its
being misundersicod by the jury.® Diisagreeing with the
landowner's contention, the appetlate court held che trial
pudge in this case had not abused his discretion in rejecting
the plat.”™™ Similarly, the supreme court in a Phode Island
case held that an error had net been commitied in exclud-
ing evidence to the effect that the owner intended to alfer
the premises by converting certain apartments located on
the subject property into. additional doctors’ offices. ™ Such
evidence, said the court, would be pure speculation, The
estirtated cost of such afterations and the increased rentals
presumed to result therefrom, together with the question of
available tepants, would not have furnished the Jury with
factval information hearing on the question of fair market
value.?¢?

Part of a parcei of land that at one time had been fooded
by a now breached dam located on the tract was con-
demoed i Sowrhwick v. Massachusetts Turnpike Au-
thority."** The breach in the old dam could be repaired
at & cost of $4,000, according to one of the owner's wit-
nesses. One of the issues on appeal involved the trial
court’s exclusion of the landowner's testimony to the effect
thet he had plans to repair the dam and to either seli the
Jand to a fish and game club or to develop 2 camp site on
it. The condemnor’s cross-examination of the owner dis-
closed that, except for making one or two surveys of the
arca involved and checking on a simifar development in
another ares, he had done very little toward executing his
plans for the development of the property. The dam could
not have been repaired after the taking becsuse the result-
ing pond would have extended onto that part of the land
condemned for the highway improvement.?os Agreeing
with the trial judge, the supreme judicial court held that
insufficient progress had been made on the owner's plans
for developing the property to warrant admission of evi-
dence relative to the cost and other details of the particu-
lar project the tandowner had in mind."** However, the
court did note that the presence on the land of the brook
and the dem, which might have been repaired at a cost of
only $4,000 prior 1o the 1aking, might well be of interest
to a prospective purchaser. The possibility of restoring the
lazge poad was sufficiently substantia! fo be entitled 10
consideration in appraising the market value of the lamd
at the time of the taking. 1 was, said the court, a factor
increasing the property's marketability. If the landowner
reasonably thought that a purchaser would pay more for
the praperty because of the possibility of restoring the pord
at low cost and because of the adaptability of it for camp
sites, that, the court further noted, was a question of judg-
ment he was entitied (o use in formulating his Opinion of
the valoe of the property. In short, he was entitled 1o bring
out the relevant facts. Therefore, the landowner, who knew
e id, 192, 103 NE.2d at 31, '

s fd mr 193, 101 N.E2d at 361,

wi [ 'Etolle v, Director of Public Works 89 R.1. 394, 40102, 153
AZd 1T, 177 [1989),
Lol

39 Mam. 666, 162 N.E.2d 271 (1959),
e ld, ui 66769, 162 N.E2d a1 273-74,
¥ Id. at 6659-71, 162 N.E2d at 27475,



enpugh about his property to express an opinion about its
market value and the reasons for his opinion, should have
been able to testify about the weight he gave to the poten-
tia! use of his property in connection with the restored
pond.™™ If the reasons for his opinion, said the coun,
“. .. coujd be shown on cross examination {a)} to be

_unconvincing, of, (b} to result in an over-estiitate of the

value of the property or of the feasibility of restoring the
pond, or (c} 10 be based on faulty analysis ar inadequate
investigation, these matters go only to the weight of the
testimony,” and would net affect its admissibility.:*”
Quoting from King v. Minnecapolis Unmn Railway Com-
pany.’™ the Minnesota court said:
We think it may be stated as clementary that a person
is entitled to the fair value of his properily for any use
to which it is adapied . . . whether that use be the one
to which it is presently applied, or some other to which
it is adapted, It is, we think, equally true that any evi-
depce is competemi amd any fact is proper to be con-
sidered which legitimately bears upon the question of
the marketable valoe of the property, . . . The owner
bas a right to its value for the vse for which it would
bring the most in the market.?%

Ax issue in the instant case was the condemnor’s contention
that the trial court erred in receiving in evidence expen
testimony as to veluations thal admittedly were based on
improvements to the premises then in contemplation but
not actually completed 2t the time of trial. In giving testi-
mony as 10 vialuations based on the contemplated improve-
ments, the witness deducted the eost of completing the
shopping center from the valuation arrived at. Work was
in progress at the time of condemnation. Plans for the
completion of the project had been submitied and accepled
by the owner and some contracts had been awarded for the
construction involved, It was possible to determipne with
a degree of accuracy what the cost of completion would
be. Such evidence, said the supreme court, was properly
admitted on the grounds that the completion cost of the
project could be determined and was dedusted from rhe
expert’s estimaie of the valuation of the shopping center as
a completed and going concern. P

ADAPTABILITY OF PROPERTY TO USE CURRENTLY
PROHIBITED BY IONING

A Frequent source of litigalion involved the guestion of
how reasonably probable a prospective use must be befere
evidence is admissible 1o show the value of the property for
that use. Problems of this pature generally arose in those
situations where the prospective use of the property is
restricled by a zoning ordinance, or where the owner con-
templated subdividing his fand into residential lots. In-
stances regarding the extent to which evidence may be in-
troduced to show the property’s adaptability to a use cur-

8 13 ar €70-71, 162 N.E2d ¢ 274-T5.

w I ar 670-T1, 162 M.E2d at 275 The trial couri wag nor Juszified
in excluding the landowner’s testimony and reasons catively, portions of
the testimony which were ton relaned 10 a particular project of develop-
ment {rather than 1o the cffect wpon marked vulue of ihe geoseal
possibillty of such a development) cuuld have been cxcluded in less
wholesale fashion.

T 32 Minn, 224, 225 X N.OW. {35, 136 ({884},

e State, by lord v. La Barce, 215 Minn, 308, 315 % me Hak,
647 (1959

w0 b,

rently prohshated by zoning are discussed i this subsection,
and the guestion o the admissibiity of evidence that the
prapecly s suitable for subdivision devclopmen! 5 dis-
cussed in the following one.

Existing valid zoning ordinances may prescrebe or Hmi
those uses that may be comsidered in proving markel
value,"*'  The genceal rule expressed in the sample cases
appears io be that evidence of the properiy’s market value
for a particelar use ewrrently prohibited by zoning may be
admiued oniy if rezpning is sufficiently probable for such
a change to have an effect on the present market valoe of
the property as of the date of 1aking.™* With regard to the
effect of a zening ordinance specifyving o miramem sethack
requircment, the Minncsota court stated: “"Ewvidence of
value for uses prohibited by un onlinance may be intro-

duced and considered vily where there is evidence showing

a reasenable probability that the ordinance will be changed
in the near futare,™ 71°
The court in a Califorma case stated the ruke as follows:

Where the land i non presently avaitable for a particular
use by reason of u 7zoning ordinance or other restrictions
imposed by law, but the evidence tends to show a “mea-
sonabie probebility’” of a change in the near future, the
effiect of such probability upon the minds of purchasers
generaliy may be taken into consideration in fixing
present market value. 734

In a later California case, the landowner claimed the jury
was entiled to consider the possibility or probability of
prospective zoning changes that might permit use of her
ot for other rthan single-family residential purposes; here
the court went even further when it said:

Where there is o reasonable probability (hat zoning
restrictions will be altered in the near future, the jury
should consider not onfy those uses currently permitted,
but also other uses to which the property could be de-
voted in the event of such a change™s | . . The jury
is enfitled to and should consider those factors which a
buyer would take into consideration in arriving at a fair
murket value, were he contemplating a purchass of the
property . . . and it is manifes that plausible and
probable changes in the character of the neighborhood
and in ..cmng restrictions in an area constitule such
factors.’

AL Srate, by Lord v, Pahf, 254 Minn. 249, 356, 95 MN.W.lg ¥5, N0
{19593,

719 Srate ex rei. Mogpisor v, MoMion, B3 Ariz. 361 262 85, 255 Pld
900, 902-08 (1960): People ex rel. Dep't of Pultic Works v, Dunmn, 46 Cal.
W ORLT, 642, QT P O6d, S66 (195R); Penple sx rel. Dep't of Public
Works v, Donovan, 15 Cal. Rpwr. 19 (1961), revd, 57 Cal, 24 346,
152-%4, 309 P2d 1, 45 {19%2); Stae Ronds Comm'n v. Warriner, 211
bid. 480, 483-91, 123 A 2d 248, 25055 (1957); State, by Lord v. Pahl,
294 Mann. 349, 355, 9% NOW I BS, %0 (1959).

The vaiidity of & soriag osdinance, however, cannot he collateratly
attacked in a condetinution proceeding. Robinsom v. Commonwealth, ¥3§
Mass. 630, 63132, 141 N.E.2d 727, 72718 (1937},

Ta State, by Lord v Pahl, 254 Minp. 349, 356, 95 N.W.2d 85 90
{1954). The record in the <ase, however, Jid nol disclose any cvidence
that would have indicated a erasvnable probabdlity hat the setback
reGuitement would be changed.

Similariy, an Arizona case heid that the commercial value of property
zomed for cesideniiyl purposes could nol be vonsidered in desermining the
pressni morker value of the property unless evidepce was introducsd
jndicating o probable change from residential 0 commercial roming in
the near fuiore. No suck evidence was introduced here. Slate ex rel
Morrison v. MeMinn, 88 Ariz. 261, 262 65, 335 P2d W0, 902 D4
(1960),

U People ex rel. Dept of Public Works v. Dunw, 46 Cal. 3d 639,
642, 297 P.2d 964 966 (19563, Testimony was given here thal a change
cf zoning was reasonably or highly probable.

m5 Peaple ex rel. Dep't of Public Works v. Donovan, 15 Cal. Rpuw
19 {196E), rertd, 57 Cal, 2 346, 352, 169 P24 1, 4 (1962},

T pd.
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Landowners are not required 1o show that the 0oning
authorities were contemplating changes in the zoning re-
strictions. The reasonable probability of a zoming change,
noted the court, may be shown by o variety of lactors,
including ncighborhoad changes and general changes in
land wse 77

The principal question in a Maryland case, and onc
which had not been previously passed on by the state’
court of appeais. involved whether it was erronsous, as
claimed by the condemnor, 10 permit introduction of evi-
dence of the probability of a change in zoning of the sub-
Jcel property from residential to tight industry and to ailow
the landowner’s witnesses to testify to market valie on the
basis of & probable change in zoning. " WNoting that both
fext writers s numerous cases in other jurisdictions rec-
opnize the rule that . . . evidence of a reasonable prob-
ability of a change in zoning classification within a reason-
able time may properly be admitted and its influence upon
market value at the time of the taking may be taken into
account,” '* the couirt of appeals, disagreeing with the
condemnor's conrtention, stated that it saw no reason for
not adopting the above rule in Maryland.”* Therefore,
testimony to show a substantial possibility or probability
of a reclassification should be admiited in evidence.?2 “If
the evidence offered proved to be insufficient to establish
a reasonable probability of rezoning within a reasonabie
tme after the date of taking, it would,” said the court,
“have been entirely in order for the trial court to have
instructed the jury as to the insufficiency of such evidence
and to have stated that no element or enhancement of
market value could be based upon the mere possibility thar
Bt some time in the future a reclassification might oc-
cur.” "3 That, however, was not the situation here. The
showing as to the growth of popuiation in the area, the
markel expansion of ils commercial area outwards and
towerd the subject property, the demand for property for
industrial use in the area on such land already having
industrial zoning in effect, the adaptability of the subjecy
property to indusirial use, the opening of part of an ex-
pressway in the vicinity, the opinions of expert witnesses
to the cffect that the highest and best use of the subject
property is for light industrial use, were sufficient to meet
the test of at least a reasonable probability of reclassification
within a reasonable time. 22

SUITABILITY OF PROPERTY FOR SUBDIVISION
DEVELOPMENT

Closely associated with the evidentizry problenis concern-
ing the owner’s plans for using his property i the question
invoiving the admissibility of evidence that the property,

BT, an 353, 369 P2d at 4. Beczuse of <hanges In character that
the acighborbood hed undergone, the jandowner theorized  thal  she
could rensoorbly expect that ber property would be upgraded in zoning
and use, Sufficient evidence was present, said the COUH, to support her

theury.

= State Hoads Comm'n v, Wariner, 211 Md, 480, $83-84, 128 A 24 248,
250 (1957}, :

el gl 94, 128 A 2d at 230,
TG at 4B%, 118 A2 st 230,

SIS, at 486, 118 A 2d at 23,

™IS ot 486, 128 A2 at 251-52.

AL oy AB6-67, 128 A2 5t 232, With tegard 1o the landowner's expert
wioesses basing their opindon: of value on ihe probablity of a change

which is presenily heing used for agricultaral or nonurban
purposes, s suitable for use as a residential subdivision
development. As with proof of the owner's intended use
ab the lund, the cases studied did not appear to set forth
definite rules with regard to the exrent that evidence of the
landowner's proposal to subdivide his land may be admitred
to prove the value of the subject property for that purpose,
Trial courts seem to have a considerable amount of discre.
ton in deciding whether the probative value of the evidence
outweighs the detrimental effects that could result from the
raising of time-consuming and misleading collateral issues.
The sample cases did, however, indicae some of the factors
the trial courts take into consideration to assist them in
exercising their discretion s to the adrnissibility of such
cvidence on an individual basis, Two of the most important
factors disclosed by those cases include the imminence of
the subdivision development nnd the purpose one of the
parties had in offering the evidence. ’ _
Cases in Alabama 72* and Arkansas 725 illastrate ‘the in-
Auence those factors of imminence of development and
purpose of introduction have on the court's exercise of its
discretion to admit proposed subdivision plans in evidence,
In the first Alabama case the land a parcel was being taken
from for highway purposes was undeveloped and no lots
had been laid out.’#® A rough map offered by the land-

‘owner, which showed a possible subdivision of the subject

property inta residential lots, was held to be properly ad-
mitted in evideace for the purpose of showing the best use
of the property relative to determining its present market
value. However, such evidence would not be admissible,
said the court, for the purpose of establishing value based
on the speculative profits from the sale of the proposed lots,
Basically, then, under the rule expressed in this case, a
proposed subdivision plat can be admitied to show the use
to which the land could be put, but no valuation of any
kind, such as putting 2 price tag on the Jots,? can be
placed on the map.

The condemnor in the second Alabama case, Swate v,
Grodwin,**s claimed the trial court erred in accepting in
evidence the landowner's subdivision plats showing that the
33-acre tract in question had been divided into 63 lots
before the taking and 39 lows after, resulting in the loss of
24 101s.7% An argument was made by the condernor that

in the roning ordinmnce, the court of appenlt noted that the jury dig
B0t 3Ccept their tostimony entirely at face value 271 Md, at 4BT-B8, 138
ALK ax 282,

H Erowal County v. Clubview Heights Co., 267 Als. 35S, 102 So. 2d
9 {1358} St v. Gopdwin, 272 Ala. 618, 113 So. 34 7% (i961).

"% Askanaal Swtie Highway Comm'n v, 0. & B. Ine., 237 Atk 138, 301
S.W.2d 5 (1957); Arkameas State Highway Comm’n v. Watkins, 139 Ark.
27,303 SW.I B6 (1998).

e Etowoh County v Clubview Helghts Co. 267 Al 385, 357, 102
50.2d 9, 10 {[93R).

™ Id. ar 336-57, 102 So. 2d at 0. The court haser i3 decigion on
Theenton » Ciry of Birmingham. 250 Afs. 631, 655, 35 So. 29 345, 547
(1948, which states: “Evidence of value of the property for any wze to
which it i reatonably adapted is, as already stated, admissible but The
proof must be so limited and the testimony restrcied o i3 value for
such purposes. Gf probative tendency on this issse is the offer of a
propased plan or a possible schemr of development, and ‘the trisl eourt
&0 held, but it was not permimible w incorporate in soeh 4 plan the
speculative price of the individeal tots.*

e Stmte v. Goodwin, 172 Al €15, 133 So. 2d 75 fi96t).
| TR A at 620-20, 133 So. 2d ac 377-78. Al of the lots had been fully
laid off om the grownd and ai engineering work had been compleied, A
plai of one gection had been given Fnal approval by the Planning Com-
mission of the City of Montgomery, while the plat of the other section
had been given only preliminary approval. The lots in neither of the
soctions bad been developed.




the proper unit for valuation purposes was the entire tract
of 33 acres and any evidence that the tract was divided into
lots created an improper unit for valuation.™® Agreeing
that the entire tract was the proper unit for valuation,’st
the supreme court held that evidence as to the actual value
of the fots was properly admitted, first, because of the
‘highest and best use factor.?™ and second, because the fract
was part of a going subdivision proven to be successful, ™
and the plans for subdividing the tract into lots had already
been approved by the local authorities”™ Compensation,
said the court, is based on the use the property it adapted
or reasonably adapted 1o, and it was conceded here that the
highest and best use of the property in question was for
residential subdivision purposes.”™  With regard to the
second reason for admitting such evidence, the court said;
“When property has reached the stage of development as
has this subdivision, no competent appraiser could dis-
regard the value of the lots, and an appraised value based
solely upon acreage would not only be unrealistic, but
unfair to the landowner.”"#¢ Another reason for the ad-
mission of such evidence was because all Jot values were
set by the witnesses after they had excluded the speculative
values and the anticipated profiis.™* In distinguishing the
present case from an eatlier one, which held it was g re-
versible error to permit proof of the values of separate lots
by the front foot, the supreme court seid there was no
attempt in the instant case to prove the valve of individual
lors.738

in one of the Arkansas cases a sirip of land was taken
for highway purposes from a iract that had been divided
into residential lots.™ The strip taken, however, was not
subdivided, but instead had been reserved by the subdivider
for highway purposes. Many of the lots were already sold
at the time of the condemnation trial.™* With regard to the
strip taken, the landowner sought to prove its value for
residentiat lot purposes by offering testimony showing how
the parcel might have been divided into such lots had the
sirip not been reserved for the highway project, and the net
value of each lot after deduction of improvement costs.
Contrary o the condemnor’s contention, the supreme court
held the testimony to have been properly admitted to estab.-
lish market value, and as a basiy for such admission said,
“The established rule in this state in cases hike this is that
the owner may be allowed to show every advantage that
his property possesses, present and prospective. in order
that the jury may satisfactorily determine what price it
could be sold for upon the market.” 15t The tract involved

A rd. a1 622, 133 So. 1d at 174,

dd .

=00 at 522, 133 S0, 2d at 378-70.

4 Id ar 622, 133 So. 2d ar 379,

M fd, ax £33, 13] So. 2d at 37778, See also 71 Als ar 623, 133 So.
id al 379,

™ Id, at 623, 133 So. 2d at 378, .

™ Id, a0 622, 133 So. 22 a1 379 Ser also 212 Ala. : 623, 133 5o 2d
;o

T I, at 613, 133 80. 2d at 379. See alve 272 Ala. a1 623-24, 133 S0 28
at 379 -B0.

> fd. ar 623, 133 So., 2d ot 379,

# Arkamsas Stwie Highway Comm'n v. D. & B., Inc, 227 Ark. 719,
TAh 40, 0L SW.d S, 6 (19571, !

L

TR0 ar 14443, 301 SW.2d at B. The comlemnor conceded thal the
potential wwe of land for subdivision purposes may be considered in
estabilshang marker value but claimed it wias erronectr to show the
number and value of lows into which u certain wact could be divided.
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here was a poing subdivision and surrounded by well-
developed residential sections of z fast growing area, and
its best and most logicel use was for resideniial tot develop-
meat; therefore, this was not a case, as were the situations
in those cited by 1he condemneor to support its argument,
where the land’s use for subdivision purposes was merely
speculative and too remow to influence present market
value, ¥

Part of a tract of Tand that was suitable for subdividing
into Jois, but which had not been so subdivided, was 1aken
in the sepond Arkansas case,™* In his attempt to prove the
value of his fand taken, the landowner sought to introduce
in evidence a plat showing possible subdivision of the area
info residential lots and the probable value of the lots.?1
The supreme court agreed with the condemnor’s contention
that the admission of such evidence by the trial court con-
stituted a reversible error.™ Landowners have the right to
introduce competent testimony to establish and explain the
suitability of the land for its highest and best use; evidence
was admitied without dispute here to show that the subject
property’s most valirable use was for residential purposes. e
What the supreme court is holding here, then, is that it is
improper to show the number and value of lots in those
situations where the land actually has not been subdivided
and it may be some time before the subdivision takes
place.i" Evidence relating to the number and value of lots
in a nonexistent subdivision . . . partakes too much of
the character of speculation to serve as a basis of valuation
at the date . . . of the present suit.” ™¢ “t js proper o
inquire what the tract is worth, having in view the purposes
for which it is best adapted; but it is the tract, and not the
lots into which it might be divided that is to be valued.” ™+

SUMMARY AND CONCLUSIONS

The term “highest and best use™ as applied to eminent
domain situations is concerned both with valuation con-
cepls and with the nules of evidence. Buyers of land
normally will give thought to its most profitable use and
will bid up its price to what they can afford to pay under
this most profitable development plan. The “highest and
best use™ concept, therefore, is a legitimate clement in
determining market value (most probable selling price),
and both appraisers and courts freely accept the validity
of the general concept.™

I is noted in this chapter that evidential prohlems
generally cun be dwided imo four categories: (1) the
effect of the present use of the property; {23} the owner's
intended wsc of the property; (3) the effect of zoning; and
(4) the suitability of the property for subdivision develop-
ment. With regard to the first category, it is clear that the
present use of the property does not prevent imroduction

T rd at 745, 301 S W.2d4 a1 8.

M Arkarsas State Highway Comm'n v, Watkios, 229 Ack. 27, 382
5.W.20 ¥6 (1958},

WO an -3, 313 8W . 2d ar ¥7-48.

M5 an 29, 3E, 34, 313 5.W.2d a1 HY-88, 90,

M an 29, 13 S.W.2d an 87, See ake 209 Ark, at 11-14, 353 S.W.2d
al BE-9

™S ap 31-34, 113 5.W.2d at BB,

W fd. wt 32 303 5.W.2d ar 89,

o 4. at 33, 313 5. W.2a at 9,

T8 See generaily RATCUIPF, supra pote 191 al §3-57.
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of evidence of its suitability for some other use. This is
consistent with sound appraisal theory.™ With regard to
the second category. the courts again scem to have fol
lowed sound appraisal theory. The admission of evidence
of the owner’s intended use seems to depend on the trial
court’s judgment as to the probative value of such evidence
in establishing: market value, weighed aguinst the number
and complexity of the collateral issues that the evidence is
likely 1o introduce into the case. As the eourts sometimes
pomt out, it is marker value, not value to the ownet, that
i 10 be determined, and the owner's intended use may or
may not be relevant to the determinavion of market value.

Most of the evidential issues have arisen in the Iast two
categories noted. As a general rule, evidence of a prop-
erty's adaptability to a use currently prohibited by zoning
may be admitted only if rezoning is sufficientty probabie
for it to have an effect on the present market value of the
property as of the daie of taking. The general rule is
therefore quite ciear, but difficult underlying factual issues
are presented. Admissibility of evidence that the property
presently used for agricultural purposes is suitable for use
as a residential subdivision development appears to be
dependent on the imminence of development and the
purpose of introducing such evidence. Courts in the cases
studied here admitted plats of proposed subdivisions for the
purpose of showing 1hat the highest and best wse of the
property is for residential developrment but pot to establish
market value by reference to the selling price of the lots,
Only where the subdivisions were developed did the courts
ir the sample case admit in evidence the vaive of the resi-
dential fots. Ratcliff has sugpested that the courts have
been somewhat too restrictive on this point. Investors in
rezi estate of this type clearly start their calculations of
present value with the expecled future prices of lots to be
marketed, and such evidence therefore should be relevant
1o a determination of present value. Consequemily, courts
should not exclude this type of testimony if it is well sup-
ported by market analysis and used in connection with esti-
mates of production costs and the risk and cost of
wailing.™2

The Culifornia Fvidence Code touches on the subject of
highest and best use when it stales that an expert witness
may base his opinion of value on all those *. . . uses and
purposes for which the property is reasonably adaptable
and availsbie . . " that a willing buyer and willing seller
would take into consideration in determining the property’s
price.”* The Code further siates: “When relevant io the
determination of the value of property, a witness may take
into account as a basis for his opinion the nature of the
improvements on properties in the general vicinity of the
pmpe’ny or property interest being valued and the charac-
ter of the existing uses being made of such properties.” 74
The admissibility of evidence of the property's highest and
best use is simiterly dealt with in the Pennsylvania stat-
utes.™** These seem 1o be largely restatements of the gen-
eral common law rule, which is stated as follows in Nichols:

To warrant admission of testimony as to the value for
parposes other than that 1o which the land is being put,
or 1o which its use is limited by ordinance at the time
of the taking, the landowner must first thow: (1) that
the property is adaptable to the other use, (2} that it
is reasomably probable that it will be put to the viher
use withis the immediate future, or within a reasonable
time, (3} that the market value of the !and has been
enbanced by the other use for which it is adaptable.?5s

Perhaps the Catifornia and Pennsylvania statutory rujes
represent as definite a statutory formulation as is feasible
in this particular area. A considerable amount of discretion
must remain with the trial courts, and improvements, where
needed, probably can be brought about through the educa-
tional process.

™ Id, a1 54-55.

™l at 36,

™. Evomrcs Covx § 814 (West 1966], in the Appendin of this
report.

T CaL. Brimecs Coos § B2 (Wesr 1966), in the Appendix of this

report.

™ See Fa. STaT. AWn. Gt 26, B3 1-783{2), 1-T05(1) (Supp. 1967},
tn ihe Appemdix of this report,

8 g NKCHOLS, supre ol §99, § 12314

CHAPTER THIRTEEN

ADMISSIBILITY OF PHOTOGRAPHS OR OTHER VISUAL AIDS

Issues relating to the admissibility of photographs, maps,
plats, charls, models, and other demonstrative evidence for
the purposes of showing the location or condition of the
property subject to condemnation were raised in 2 few of
the recent highway condemnation cases. Most of these
problems, which related to the visual aids' accuracy and

their relevancy to an issue in the case, involve photographs
ag contrasted with maps, plats, chatis, and =0 forth. The
admissibility of such evidence as subdivision plats and maps
1o illustrate the adapiability of a particular parcel of land
for a specific use is not analyzed in this chapter.



PHOTOGRAPHS
Varification

Parties offering photographs 77 must show by extrinsic evi-
dence that such picturcs are a true and accurate fepresenia-
tion of the property they purport to pertray. Such verifica.
ton may be established by ony wilness who s Familiar with
the scene portrayed and is compelent to speak from per-
sonal observation.”®™ When a witness who had indicated a
personal knowledge of the piciered building identified a
photograph ag a protrayal of that huilding, such identifica-
tion was held in one case to be a sufficient verification of
the vxhibit’s correctness by a qualified and competent wit-
ness * % In another case, a regisiered professional engineer
empioyed by the condemning city identified oevtain acrial
photographs ¢ as representing the property in guestion,
the neighborhood surrounding it, ard the relative position
of the improvements.™* His 1estimony thai stated a fa-
milasity with the property in quesiion and that the photo-
graphs accurately and correctly portrayed such property
and its conditions was held to be an adequate certification
to support the exhibits’ admission in evidence.™* The suf-
ficiency of the cenification of a pholograph stems 1o be
discretionary with the trial judpe.?®s

Relevancy and Materlality

The relevancy of a photegraph pertains to the relevancy of
the fact or subject matter pictured and not to the propriety
of evidencing 2 relevant fact by a photograph. If the fact
to be shown by the photograph is itself irrelevant, and so
inadmissible, the fact cannot be made relevant and proved
by a photograph.™® Generally, photographs are considered
o be relevant to the issues in the case and so admitted in
evidence if they assist the jury in understanding the case or
zid a witness in explaining his testimony.™ As with veri-

T See Commonwealth Dep't of Highway v, Willisms, 317 S5.W.2d0 484
[Ky. 19581, where it was held that colored photographs are acinissible
under the wime conditions as black and while pictures,

Withaut ciing any cases a3 & bBasis for his ;sumption, Scotr mdicades
ik when phiios are relevant and properly verified. there should be no
question 4% 1o ihelt admissibility, because by showing the actual colors
of & sutect they are even 3 more faichful 1ype of reproduction vhan
hiack and white pholographs. The couns, therefore, will not, Scolt fecls,
tepect the st celiable type of photographic pictures,  [Scovt, Paoro-
wRaPKK EviDencE § 627 (19d42) .}

T Mate £x ref, State Highway Copen'n v, Cooe, 338 SW.2d 27, 2617
(Mo ) Ser afse Frankfun o, City of Dallag, 229 S .29 727, 713,
T2 Tex v, App. 1957},

T Nae e rel Saate Haghway Cnmen'n v, Cone, 338 5.wW2d 2201
(Mo. 1960). When shown s particular photogiapl, the witness said.
“This is the New York Life Boildiag.” By such a stziement, ihe appel-
Tate court held. ne in efect suid, “This photograph troly represents the
porirayed part of the New York Lite Building as { have seen ir™ 138
S W.1d w27, '

™ Scott, PHOTOGRAPHIC BvibENCE § 620 [1i1942). Aenal piclures shauld
be admissible under 1he same rules governing all photographs. Therelore,
fhey must be relevint [0 sutme Saue i e case and verified 2% 2 correct
represeniation of the property they puipori (o poriray. See, e.x.. Muoric v.
McCunnell, 103 Ga. App. 758, 759, (25 S.E.2d 675, 676 {1962) (holding
an aerial photograph was improperly admuked an evidence because it was
nol prapetly verified o suthenticated by some other evidence); Buchanan
v. Hurdie, 209 Miss. 721, 725, 48 S0, 2d 334, 355 (1950) {ptoperly ox.
cluded, a5 the accuracy amd correcrness of the phologrophs were not
praperly and sufficientty shown 1

™ Frankfurt v. City of Daltas, 239 SW2Xd 722, 73, 1% (Tex. Civ.
App 1957,

kL1 !d

A Ser Staie ex rel. Staie Highway Commi'n ¢ Cune. 338 5W. 29 220
17T oNle {9 sholding thar The fial conrl did mok abuese $is discretion
itt sdmitting the photegraphs).

M fel

" Harwe v. Staie Roads Commission of Maryland, 22 Md 164, 172,
T3 A.ZJ &4, K44 (1999} [dictum}.

tication, the determination of relevancy and materiality of
4 photograph is left largely to the sound discretion of the
irtd pudge, and his reling o that regard will noi ordinarily
be disturbed unless it can be shown he abused that dis-
cretion.

Admissible photogruphs in eminent dormain procecdmgs
must be relevant and material to the issue of detcriaining
just compensation on the date of valuation for those com-
pensable rights taken or damaged by the condemnor, Rele-
vanicy probiems in the recent highway condempation cascs
genceally arose because the photographs were taken either
before or after such date of valuation, Conseqguently, they
were subject to allegations that they did not represent the
true condition of the property at that tume; therefore, they
coukd not be refevant or materiul to the issue of determin-
ing just compensation. In makiong irs decision the court,
in each sumple case, had (o determine Jf the photograph
represented s compensable right taken or damaged, and if
50, 1o decide if the photograph had & bearing on that right's
value, Of course, photographs thut are entirely irrelevant
and immaterial 1o that issue ™ or are of such a nature as
to divert the minds of the jurors to irrelevant or improper
considerzations are excluded from evidence.™ For example,
a photograph of a parcel of land located in 2 business zone
across the streel from the condemned property, which was
not in such a zone, was held to be properly excluded on the
ground that such a photograph wus not relevant io the
wsue of ascertaining the subject property's value. ™™ The
reasoning behind the decision was that the iwo properties
were not comparable. ™™ In the second case, photographs
showing the injuricus comditions of the property on the date
the condemnor took posscssion (approximalely (wo and

‘one-hall months after the date for assessing damages ) were

held to be inadmissible berause of their irrclevancy to the
issue of determining just compensanon.®”! The basis of the
decision in this case was that compensation to the con-
demner for damages done o the property between the
valuation date and the date of possession was not an issue
for delzrmination, and so the admision of the photographs
might have misled the jurors into believing the date of
possession to be the one for valuation.”

The decisions in some of those recent highway cases
indicated, however, that photographs do not have to be

T fd, ar 17273, 156 A %d at 545 Stare ex rel. State Highway Comm’n
v. Cone, 358 SW.Id 21 27 (Mo 1960); Cokon v, State Highway Bd.,
123 Vo 3H2A9T, 1T AR B4, 851 (111 See Corens v. State of Mary-
larkd, 185 Mldi. 561, 570, 45 A 23 140, 346 {19467, which stated: “Whether
a phmogreph iy of any practical value @ o partcelar case is a preliminary
guestion for she wnal cour. and the <oun's cyercse of discretion in de-
iermining the question is mat open o jeview unless planky arbitrary.”

“? See v.x.. E'Etoile v, Direcror of Public Works, 89 R.1. 394, 153 A.24
T3 C19sY.

b Slate ey rel Stxte Highway Coman v, Cone, 338 S.W2d 22, 27
(Mo, %0}, See, e, New JFersey Highway Auothoriy v, Wood, 39
NI Super. 575 321 AZd 4 LI¥SR).

O Eisile v Director of Public Works, 89 R 1, 402 401, 153
Ald LT3 178 CiSSY

g Property Jocured oan arca soned Tof business commonly has
woprenler value hecaase of that reusan, and S0 the admisslon of the phoio.
graph fur considerziion by ihe jury wodld have been prejudicist o the
condemaor.

i Wew Jersey Highwiay Autherity v. Wood, 39 N.J. Seper, 575, 380 %2,
P2 oA2d MAZ, THR 45 119565, iHlerc the photographs were held o have
bren erronecusly ademced by v orial court, The issue in the case was
o sptermune the properly’s value s of the commencement date of ihe
vondempation action. and becowse The pictutey did not represent the
premises’ conditian ol that Time, Lhey were aot relevant 1o thal issue.

i Npw fersey Highway Auvtherity v. Wood, 39 MNJ, Saper. 375, SBD-
B, 123 A Id T42, T44-45 (1956). Phetographs made of e property oo




taken at the time of valuation to be relevani o the issuc of
determining just compensation.’™ Some #lustrations of
these situations may be helpful for an uniferstanding of the
problems relating to relcvancy. Photopraphs 1aken of the
property nine months hefore the date of condemnation
were heid o be relevant to the issue of the case and so
admissible even though improvements had been made on
the property between the dates of photographing and valua-
tion.’* Such pictures became relevant through the ac-
<ompanying tosimiony of witnesses and other evidence that
indicated what improvements had been made on the prop-
erty since the date of photographing and what condition the
property was in at the time of valuation, 7 Prejudicial
error was held not to have been commiited in admitting
photographs madc in the wintertime of the subject “prop-
ety condemned the previous Aiigusi, because the jury
could not be misled by the testimony of the condemnor's
wilness that the photographs were a fair representation of
the property’s condition at the time of condemnation.™™

In a case of partial taking, where the measure of dam-
ages is the difference between the Fair market value of the
property before and after the taking, photographs made
depicting the change in the condition of such property after
the date of valuation have been held to be admissible. The
reason is that such photographs have a bearing on the
property’s value after the date of taking and so are relevant
to the issue of measuring damages.””” In addition, the
photographs afford an opportunity for a comparison of the

properiy before and after the taking.’" Where the issue in-

the case was 10 determine just compensation for the Joas of
the landowner's access rights, photographs made at a time
when the conditions of the property had been substantially
changed from the date of taking were hekt to be admissible
to show the nature and extent of damages to the remainder
of the property by reason of the fact that the access righta
had been taken away.?™ Photographs in a Missouri case

medlubfpmmimwm{dmdwmelheluqmwm:
wch & date was the date of valuagion. Those photagraphe, which were
mmwmmmmmmmyhmmtmu
-umam;&--:mmum.mumm
mmlmmmuamdmmyammm
amoont of compensstion.

™ Mance v. Stale Roads Comm'n, 321 M. 164, 156 A.2d 644 {1953);
Carney v. Minsistippi Siate Highway Comm'n, 133 Miss. 498, 103 Sc. 2d
413 (1938); Simte vx rxl. Srate Highway Comarn v, Yolz Conscrete Ma-
lerlals Co., 330 S.W.2d $70 (Mo. 1960); Ajootian v. Director of Public
Works, 30 RJ. 96, 155 A2d 244 (1958); Seace v. Mayers, 292 8. W. A
933 (Tex. Civ. App. 1956}; Colson v. Sidte Highway Bd., t22 Ve, 392
173 A.2d 349 (1961). .

¥ Hance v. State Roads Comm'n, 221 Md, 164, 172-72, 15§ AZd 644,
64845 (193%), \

YRR m 172, 136 A24 Al S48, The photographs were not admitied as
a true of the condition of the Property o8 it existed on
the date of valuation, but 23 & true representation of the conditions as
They calsted when the piclures were acwually taken.

T Ajoctian v, Director of Public Works, 90 R.1. 96, 100-01L, 135 A.24
244, 246 (1952). Indspemdently of Lbe condempor's withess' opindon, the
jurors couls reach the same or a diffcrent conchuion that the. photagraphs
were a fair representation of the propersy’s’ condition at the lise of con-
demnation. '

T Carney v. Mintissippi Sute Highway Dep't, 103 Miss, 598, 10, 103
So. 2d 413, 417 (1958) (holding Al photographs having any bearing on
the value or condition of the before ant after 1he “taking are
admistible): Cobson v. Scate Highway Bd.. 122 Vi, W2, 37,173 A4
M9, 352 52 (19%61). :

™ Colson v. State Highway Bd., 122 V1. 392, 197, 172 A2d 849, 832-53
{1961). The photographs in question showed the propetty doring the
consiruction period wher many of (he trees had been cut dawn,

™ Siate v, Mmp. M2 SW.1d 533, $38 (Tex. Civ, App. 1956). Te

showing a temporary use casement during the period of
time the condemnor was constructing a highwey on the
permanent casement were heid to be relevant and material
1o the question of such work easement’s fair . market value,
There, the condemner had condemned g strip of land for
a work easement and the valuc of that easerment was a jury
question: therefore, the photographs, which showed the
condition and use made of the strip during the construction
period, could assist the jury in asccrtaining compensation. "

OTHER VISUAL AIDS

Only two of the recent highway condemnation cases in-
volved the admissibility of maps and plats.”®' A copy of
a verified plat ™ representing several blocks of the city
(including the property in question} was admitted, not as
independent evidence, but for the sole purpose of showing
the location of the subject propesty in reference to the
streets.™ The map in question in the other case was pre.
pared under the direction of the resident engineer for the
State Highway Department, who identified it a5 & oorrect
representation of the field notes made by the regular sur-
veyors.” The map was held to be admissible, not ay evi-
dence in itself of the property's condition, but only to

. ilustrate the testimony of the witness testifying in relation

to such conditions, even though it was not made by the
person making the surveys it was based on.™ In another
type of case, the trial court was held not 1o have erred in
preventing one of the condemnor's witnesses from using a
sheet of paper with- figures on it to illustrate his testimony.

with regard to market value.”™

 Sinte ex rel. Suate Highway Comm'a v, Vobr Concrete Maserial Co.,
130 SW.2 8%, 378-7 Mo, (196D). The grounds lor challemging thw
mummomﬂummammmmm
ﬂhma&rmmmmmamw.
e photographer was unable to distinguish
Use casemeit and the permanen! right-ofway,
agains the comdemnoy by showiag that the
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= McGovers v. Bd, of County Comm'rs of Adamg County, 135 Colo.
;4;.2:’733:.1:1”'% (1946); Aycick v. Fuiton County, 9% Ga. App. 341, W
E.24 113 (3 .

ML 41 54343, 9% SE2d at 34, The decition here i
Durden v, Kerby, 201 Ga. 700, 4t 5.E. 11 {1947), which states thm
n general practice, plats and disgrams are admitied, . . .
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"™ MeGovern v, Bd. of Counly Comm'rs of Adams County, 113 Colo.
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(I st 348-50, 173 P.29 at 881, This wae permisaible particulpcty
view of [he fact that it was ot conlended that the map was {nsccurate.
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alt chat is required in sich cases. The admision of tuch exhibity s in
the sound discretion of the rial court.

™= Shelby Countly v. Baker. 269 A%a. 111, 122, 110 So. 2d 265, 906
(1959). The court found thia type of evidence o be soreewhat analogous
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trinl court.
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SUMMARY AND CONCLUSIONS

Maps, plats, and photographs must be verified through
testimony of the witnesses introducing them as an accurate
and true representation of the property as it ¢Xists at a time
relevant to the issue of measuring just compensation. How-
ever, as indicated by the sample cases, such verification
need not be made hy the photographer or maker of the map
or plat. One held 5 map could be verified by a person under
whose direction the map was prepared, even though the
map was actually prepared by a person other than those
making the surveys it was based on. All that seems neces-
an fur 2 verification is that the witness have sufficient
knowledge of the scene ‘represented by the piciures to
testify from personal knowledge. .

A difference seems 1o exist between the degree of ac-
curacy required for photographs and thaps or plats. Where
2 map or plat is not admitted as independent evidence in
itself of the property’s location or condition, but only for
the purpose of illustrating 2 witness® testimony relative to
such location or condition, that map or plat need only be
reasonably accurate and correct. At any rate, the sufficiency
of the verification lfogically is discretionary with the trial
court.

The fact represented by an admissible photograph must
be relevant to the issue of measuring just compensation on
the date of valuation. However, an analysis of the recent
highway condemnation cases indicates that a photograph
need not be taken on the date of valuation nor even repre-
sent the condition of the property on that date to be rele-
vani. Al that seems to be necessary is that the photograph
fepresent an jssue that is relevant to the measure of just
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compensation, For exumple, a phoiograph taken prior to
the date of valuation may be relevant if other evidence
indicating the changes made in the property’s condition
accompanies the introduction of such photographs. The test
relative 1o the admissibility of a photograph taken after the
date of valuation seems 1o be whether it represenis the
condition of a compensable right taken or damaged or
assists in the determination of the after valve in partial
taking cases. Logically, the relevancy of photographs and
other visual aids is discretionary with the trial court.

When a photograph is admitted it does not become evi-
dence of value, but it is admissible as independent evidence
of the conditions of the property affecting its value, and, as
such, photographs differ from maps and plats, in that maps
and plats seem to be admitied only for the purpose of
iflustrating testimeny and not as independent evidence. For
example, a map or plat is not admilted as evidence of the
property’s condition, but only to illustrate the witness
testimony relative 1o that condition. This could appear to
be a fantasy. How can a trial judge effectively telt a jury
that a map that has been introduced is not to be considered
as gvidence but only as illustrative testimony?

In summary, properly verified maps, plats and photo-
graphs that are relevant to the issue of determining just
compensation on the date of valuation are admissible in
eminent domain proceedings at the trial court’s discretion,
Photographs need not be taken on the date of valuation to
be relevant 1o the issue of measuring just compensation. A
photograph may be admitted as evidence of a condition,
whereas maps and plats are admitted only to iMlustrate the
wilness’ testimony relative to that condition,

CHAPTER FOURTEEN

OTHER ISSUES RELATING TO ADMISSIBILITY OF EVIDENCE

Many cases in the sample reviewed dealt with miscellaneous
evidential issues not analyzed in the preceding chapters,
Some of these are closely related to problems concerned
with compensability and valuation. Others relate o gen-

eral principles of evidence not peculiar 0 condemnation -

proceedings. However, such principles may be as impor-
tam in condemnation trials as in other Irials.

FEDERAL GOVERNMENT CONTRIBUTION TOWARD
COST OF PROJECT

Evidence relating to the portion of the cost of the highway
Project to be paid by the Federal Government was an issue
in two cases, 747 A Wyoming case held that the trial court
properly excluded testimony tending to show that the Fed.

cral Government rather than the State of Wyoming was
paying for the land.7 According to the court, such evi-
dence is whoily immaterial to the issue of determining the
land’s market value in condenmation proceedings. ™ The
Wyoming Supreme Court further noted: “Apparently the
idea underlying the request was that juries regsrd Federal
projects as pork barrels which may be tapped withoul pain
to the conscicnce or injury o the residents of the State. Qur
experience is that the citizens who serve on juries are fufly
cognizant of the harm 1o Stale taxpayers which results from

** Blount County v, McPherson, 270 Als. 78, T9-80. 116 So. 28 T46,
T8 (T950Y; Barber v, Stawe Highway Comm'n, 80 Wyo. MO, 352, 42
P22 713, 725 26 (1989,

9 Barber v. Siare Highway Comm'n, 8 Wyo. 340, 352, 342 P22 123,
T25-26 {1954).

A, ar 352, 342 P24 an 728,
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unwarranted Federal spendimg.™ ™ Evidence refating o
the portion of the cost of (he highway project 1o be paid
by the Federal Goverament was admitted by the trial court
during the cross-cxamination of ope of the condemnor's
wilnesses in an Alabama cuse, ™! The objection was held
10 be too general 10 support the condemnor's assignment of
crror; hence, the appellate court refused to Jecide the
issue,

REVENUE STAMPS ON DEEDS

Pursuant o a federal statule,™ revenue stamps must be
attached to all decds conveying real property. The amount
of the conveyance tux, which is regulated by the statite, is
dependent on the value of the property conveyed. A viola-
tion of the statuie is a crime.™ ’

The issue in a couple of cases involved, either directly
or indirectly, whether the sales price could be proved by
means of the revenue stamps attached 1o the deeds. ™5 A
deed. which previously conveyed the premises taken in this
eminent domain proceeding and whose purchase price was
indicated by revenue stamps attached and cancelled, was
held 10 be admissible in an Jowa case as evidence of the
property’s market value at the time of condemnation.?s®
Relative to the stamps on the deed indicaiing the prior
purchase price for the property, the court said, . . . reve.
fue stamps are as reliably indicative of the consideration
as a recited amount would be.” 77 Hecause revenue slanips
are attached !0 a deed pursuant to a federal statute and the

. viotation of that statute is a crime, such stamps, noted the
court, “. .. may be said to indicate with reasonable
certainty the consideration paid.” s

Whether revenue stamps attached to a deed may be used
to prove the purchase price of the property is dependent,
Bceording to a Mew Hampshire case, on whether the wit-
ness considered the properties in forming his opinion as to
the value of the property in question.™ During the cross-
examination of one of the condemnor’s witnesses, whose
opinion of the fair market value of the property in ques-
tion was based on the sales price of comparable parcels, the
landowner was permitted by the trial court to introduce in
evidence deeds of certain tracts of land not taken into con-
sideration by the witness, and to prove the sales price of
them by means of the revenue stamps attached to0 those
deeds. The landowner claimed that she was entitled to
present evidence of the sales for the purpose of testing the
exient of the witness’ knowledge and the basis of his con-
clusions; and that, in order to determine the price paid for
these conveyances (if such evidence was considered to be

0 ld, at 352, 342 P.2d at 72516,

™ Bioust Councy v. McPherson, 270 Ala. 74, 79, 116 So. 24 46, 148
{1959},

™ Id, at 79480, 116 So. 2¢ at T44.

26 U.8.C, § 4361 (Supp. LI, 1965-66).

= Seg Redfeld v. lows Stete Highwsy Comp'n, 750 Towa 2, M),
NW.28 413, 420 (1939); Berry v, Siate, 105 N.H. 141, 145, 167 A28 437,
M0 (1961},

e Redficld v. Iowa State Highwsy Comin’n, 351 Tows 332, 343, B
N.W.2d 413, 420 (1959) (indicectly}; Berry v. Swe, 103 N.H. 141, 145,
167 A.2d 437, 440 (1561) (directly).

™ Redfield v, juwa Stete Highway Comm'n, 241 Towa 332, 344, 9
N.W.2d 413, 420 (19%9). .

w14, at M3, 99 NW 14 at 420

L F '

™ Rorry v. State, 103 N.H. 141, 14526, 167 A.2d 43T, 44041 (1981).

o wulficient probative value w warrant s admission},
reference could be made to the revenue stamps. On the
other hand, contenlions were made on appeal by the con-
demnor that proof of the consideration paid for those cer-
tain parcels of land by evidence of the amount of revenue
slamps on the deeds was hearsay, 5o its admission consti-
tuted o prejudicial error

If the deeds, soted the court, had conveyed property
that the witness used as comparables in forming his opinion
of the value of the premises in question, or if he had given
his opinion of the value of those propertics, then evidence
of the amount of revenue stamps on the deeds could have
been introduced fo test the basis of the conclusions of the
witness ‘and the weight to be given them. The presence of
revenue stamps on @ deed creates a presumption that con-
sideration was given in an amount represenled by the
stamps.*™  Here, however, the deeds that the witness did
not consider in forming his opinion {nor did he testify as
to their values) were offered to demonsitate that considera-
tions paid for the various parcels of land conveyed, as
denoted by the revenue stamps, were not in line with the
damages the witness testified the plaintiff had suffered.
Since this was an improper maoner of proving the amount
of consideration paid for those conveyances; the admission
of the evidence was held to have constituted a prejudicial
error."* As the actual selling price of comgparabie property
could not be shown by hearsay evidence,'* she gates price
should have been proved by the testimony of a person
having personal knowledge of .20+

A Colorade statute provides that a wilness testifying as
1o the value of the property may state the considerations
involved in any recorded transfer of property examined
and utilized by him in arriving at his opinion, provided thay .
e has personally examined the record and communicated
directly with and verified the amount of such considera-
tion with cither the buyer or seller. The testimony is ad-
missible as evidence of the consideration and is subject io
rebuttal and objections as 1o its relevancy and materiadity, 5>

MORTRAGES ON THE SUBJECT PROPERTY

The admissibility of evidence of a mortgage on the subject
property wes an issue in two Massachusetts cases.™ In one
case, where the condemnor was permitted to show that the
landowner paid only $4,000 for the real estate four years
prior to the condemnation, the landowner objected o the
admission in evidence of the fact that the property had a
$1,100 mortgage on it when he purchased it.®' However,
the court pointed out on appeal that the amount of any
mortgage © 18 immaterial because the jury was required to
value the property without regard to the existence of en-
cumbrances. " In counteracting the landowner's ¢laim that

oo Fd, st 145, 167 A 23 at 44041,

0 Id an 145, 167 A2d at 441 (dictura}.

L X8

®2Id. ar 145, 167 A.2d 2t 440,

o ld. af 148, 167 A.2d at 441

= Covo, Rev. Star. Aww. § 55-1-22 (1961}, in the Appendix of this

" Ser Lembo v. Town of Framingham, 330 Maw, #6f, 115 N.E2d
3% {1951); Onoraio Brothers, Inc, v, Massachusells Turnpike Awthority.
136 Masa, 54, 142 M.E.2d I89 {1957},

" Lembo v, Town of Framingham, 330 Maus, 461, 463, 115 NE2d
370, 371 (1951).

w0 Fd- at #6364, 115 NE2d at 371,



the size of the mortgage might cast some doubt on his
testimony that the property was worth $40,000, the appel-
lIate count poted that it . . . cannot be supposed thal the
jury would think that the existence of a morngage for
$1,.10CG would furnish any basis for determining the value
of the property.” ¢ Therefore, the admission of this im-
material evidence was held not to have injuriousiy affected
the substantial rights of the landowner 53¢

A complaint was made by the landowner in the second
case that the amount remaining due on 3 morigage cover-
ing the lots taken had even been cxcluded ** Conceding
that there may be particular cases where proof of the
amount of a mortgage may have 2 real tendency 4o estab-

~ lish at least the minimum value of the mortgaged propery,

the appeilate court in this case refused to decide whether
evidence of mortgage value is always 1o be excloded in
eminent domain proceedings.*’®* In any event, the present
case was not shown 10 be one for the admission of such
testimony. Here the landowner failed to make an offer of
proof as to; (1} how much of the amount due on the
mortgage represepted money originally lent and how much,
if any, was arrears of interest; (2) how much of the se-
curity for the mortgage ioan was furnished by the lot, of
which only a small portion was taken; and {3) the change,
or absence of change, in values of the mortgaged property
between the date the morigage was given as a purchase
money mortgage and the date of condemnstion.®*¥ The
evidence was held to be properly excluded, because in the
absence of proof on these three points the amount remain-
ing due on the mortgage had little, if any, probative value
in establishing the value of the land actuafly taken and the
extent of the injury caused by the condemnation.®™

BUILDING CODE VIOLATIONS

The admissibility of evidence relating to violations of the
Building Code was an issue in a Maryiand land condemna-
tion case; the authorities had ruled that an apartment build-
ing located on the land did not comply with such Building
Code *% Admitted in evidence were the Building Code of
Bathmore County and three letters from the Building En-
gincer for Baltimore County (whose duties involved the
enturcement of the Building Code)} to the fandowner, dated
Januaty 24, 1952, September 9, 1955, and September 23,
1955, respectively, in each of which the building was de.
scribed as not being safe or fit for human habitation. The
appellate court held them to have been properly admitted
in evidence in the condemnation action, even though the
date of taking was March 4, 1959."% Thosg letters were
admitted by the trial court on the theory that they were
wrilicn in the regular course of business and so admissible
under Maryland's statutes.""

i i m——

w4 at @54, 115 NE.2d at 371,

i j’d

w: Grato Bros, Inc., v. Massachusetts Tumpike Authocity, 336 Mass
54, 89, 142 N E.2d 389, 393 (1957).

e id.

w Fd gt 940, 142 N.W.2d at 193,

B 4 at 60, 142 N.E2d at 391,

wn Hance v. State Rosds Comm'n, 221 Md. b4, 156 A2d §44 (195%)

v b a1 169-T0, 156 A2D at 646-47.

vt I ar 169, [56 A X a0 647, See Mp. AN, Covi art. 35, § 9 (Reph
1965}, which provides \hat any weiting or record made in the reputar
course «f husiness is admissible i evidence,
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As for the reasoning hehind s holding that the triad
coust did noet err in admitting those letters in evidence, the
appellate court said thai, because the entire pareel of land
owned by the condemnee was condemned, the issue for the
jury was to determine the fair market value of the land
taken, at the time of taking, as enhanced by the building
upon it. The owners were not chtitled to any separate
compensation for the building unless it increassd the
market value of the land taken. As bearing upon the
market value of the land, 1 was competent, according 1o
the appellate court, for the landowner to show the advan-
tageous factors relative to the land and building. Thus, it
was alsa proper for the condemnor to show, as a means of
showing its market value, rhat the building was not con-
sidered to he fit for human occupancy. The appeliate court
gopoeded that ordinarily, in order to establish the value of
the property as of the Jdate of Laking, the condemnor would
rot show s condition seven years before that dare, but
stated that any evidence of value as of the date of taking,
which is competent under the general rules of evidence and
which is material and relevant 16 the question of value, may
be admitted. Here, not only did the condemnor offer evi-
dence showing the condition of the building in 1952, but
he offered evidence to show the building’s condition con-

tinvously thereafter down to and including the time of

laking" As for the Building Code, it was held to be
admissible in evidence to show the source and extent of the
authority of the Building Engineer to write the letters stat-
ing the building was unfit for human habitation and to
corroborate the fact that the letters were written in the
regular course of husiness"®

Under an IHinois statute evidence as to any unsafe, un-
sanitary, substandard, or other illegal condition, use. or
occupancy of the property, the effect of those conditions on
income Irom the property, and the reasonable cost of caus-
ing 1the property to be placed in a legal condition, use, or
occupancy is admissible as bearing on the value of the
property, and such evidence is admissible in spite of the
fact that official action has not heen taken 10 require the
correction or abatement of the illegal condition, use, or
occupancy.t®

PRELIMINARY CONDEMNATION AWARDS AND
DEPOSITS

A few states huve statulory provisions specifying whether
the amount of the depost ai the time of the declaration of
taking ~** of the prefiminury condemnation awards “** may
be introduced in evidence at subsequent jury trials of just
compensation issues and whether valuation commissioners
may be called as witnesses at such trials.#* Both Ari-
zona's *! and Florida's ** statutes provide that ncither the

BEL a0 1M TH, 156 A2d ar 647,

w0 ar 17 71, 156 A2d 21 64748,

sm )y, REv. STAT. ch. 4% § 9.5 (1965}, in the Appendiz of this Teport.

M Fee, e Akiz. REV. STor. ANN, § 12-116 H (Supp. 1967}, in the
Appendix of this report: Fla, Star. § T4DB] (I96T), in the Appendix of
1his reporL

M Sap @, Wis. STAT. 57 205080 {a) and 3208{6){a) (1965}, in
1he Appendiz of this repust.

WS Keg, g, MINN, SFAT. AnH § EFITAQCEF(c) (19441, in the Appendik
of tHis feporl

s Amiz. REY. STAT. ANK., § 121106 H (Supp. 1967).

w5 Fra, STaT. § 74085 {19873
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decluration of taking nor the amount i the déposit shall
be admissible in evidence. Under a previous Florida statu-
tory provision, the declaration of tuking, the amount of the
deposit, and the report of the apprifisers appointed by the
court were inadmissible, and coubl not be exhibited 10 ARy
jury cmpancled for the purpose of assessing the value of
any land in condemmation.”™ However, the same statute
provided that the appraisers appointed by the court were
conipetenl wilngsses in the cause when such o cause was
submitted 1o the jury for the purpose of fixing an award.™
By Wisconsin statutc neither the amount of the jurisdic-
tional offers {the basic award} nor the award of the con-
demnation commissioners shall be disclosed to the jury
during the triak™% An additonal statute provides that the
amount of a prior jurisdictional offer or award shall not be
disclosed o the condemnation commissioners in proceed-
ings before them.*** Under an imierpretation of a Minne-
sota statule, a commissioner in a condemnation proceeding
may be called by either party as 2 witness to testify as 1o
the amount of the commissioners’ award **®

The trial court in an Arkansas case was held not to have
commitied a prejudicial error, as contended by the con-
demnor, in perminting to be revealed to the jury, on the
cross-examination of one of the State Highway Commis-
sion's witnesses, the amount deposited with the clerk by the

Commission as its estimate of just compensation at the time -

of the declaration of taking.™! To test the credibility of a
witness for purposes of impeachment, the appellate count
said that such a witness may be cross-examined to show
prior inconsistent statements.t3

One of the appellate judges in a dissenting opinion to that
case felt that the evidence of the amount deposited by the
condemnor with its declaration of taking was inadmissible.
He pointed out that the requirement of the deposit appar-
enily has a two-fold purpose: first, to vest the condemnor
with title and give him the right to immediaie entrance
upon terms fixed by the court, and second, to avoid the
payment of interest on the amount deposited. Such a de-
posit actually is in the nature of an offer of compromise.
Generally, offers made 1o or by the condemnor during the
pendency of the condemnation proceeding are incompelent
as evidence because they represent mere attempls af com-
promise and are not a true indication of market value *

A Maryland case held that evidence of the award of the
Board of Property Review (valuation commissioners} is
inadmissible on a subsequent tial of the issue of .just com-
pensation.* The case primarily involved the construction
of an ambiguous siatute.t* In a Wyeming case evidence

=2 Eya, Brat, § Te09 (£963).

9 Fua. STar. § TA09 (1963).

= Wis STAT. § 32.05(10) (s} {1965). _

% Wis STat. § 32.08(6)(a) (1965).

= Minn., STar. ANN, § I17.20(B)(c) {1964). Fee State, by Lord v.
Pearson, 260 Minn, 477, 110 N.W.2d 106 (1961).

& Arkansus State Highway Comm'n v, Biakeley, 23 Ack. 273, 273-74,
329 S.W.2d 138, 159 {1959}, The smount deposited was 3300 snd the
verdicy was $1000. Under the provigics of the statuetes, the [andowner
withdrew the deposit. See ARK, STAT, ANN. §§ 76-334, er seq. (Repl
19457}, .

v id. at 274, 329 5.W.2d at 159,

w3 I'd, at 27576, 329 5.W.2d at 160-61.

o4 Congressionst School of Aeronautics, Tnc. v. State Roads Commis-
sion, 218 Md. 236, 250-%4, 146 A 2d 559, 566-68 {1938). The :rial coun
correctly exchuded such evidence,

&5 Mo, ANN, Coog art. B9B. § 1B [Bept, 1964).

of the awurd made by the valuation commissioners was
held 10 he properdy admitted on cross-examination of one
of the commissioners whon he testilied as a witness at the
triuk. ™ The appellate court agreed that the amounts pre-
viously placed on the property by the valuation commis-
sioners, whe had an obligation to valuate the property, are
net proper evidence 1o be introduced ot the trial.*® Here,
however, the inconsislent statements of the witness are in
tssue, ruther than the former action of the commissioners,
and such inconsistent statements, it malerial, may be the
subject of cross-exzmination or impeachment. Conse-
guently, according to the appeflaic court such evideoce
was not admitted as substantive or independent testimonial
evidence of value, but, admitted on cross-examination for
the purpose of impeaching the witness’ testimony.**

APPRAISALS NOT INTRODUCED IN EVIDENCE

The trial court in a Colorado case was held to have prop-
erly excluded evidence designed to show thal the con-
demnor had made two appraisals of the property that were
not offered in evidence.”™ According to the appellate court,
juries are obligated to determine the value of the subject
property on the basis of the evidence before them and can-
not indulge in surmises or speculations concerning what
might or might not have been the result of an appraisal by
some person not produced as a wilness, *°

RIGHT-OF-WAY AGENT'S STATEMENTS AS TO VALUE

That portion of one of the landowner's testimony relating
to observations of and conversations with an atleged agent -
of the condempor during the course of settlement nepotia-
tions was held to have been properly excluded by the trial
court in 2 North Carotina case on the ground that such
statements made by the agent were hearsay, and hearsay
statements, unless admitied within an exception o the
hearsay rule, are inadmissible.*** Even though neither the
purpose for which the excluded testimony was offered nor
the asserted basis of its admissibility was stated in the
record, it was apparent, according to Lhe court, that the
landowners wished to place before the jury stalemenis al-
legedly made by the alleged agent to the landowners dur-
ing the course of the negotiations, that “they have damaged
you $15,000," and “if he was going 10 sue, he would sue
For $15,000." =+ Such extra-judicial declarations, the court
said, are not competent 10 prove the agency of the de-
clarant, but, even conceding that the declarant was the
condemnot's agent, there was no showing that the alleged
staternents were within the scope of the declarant’s au-
thority, and the burden of so showing was on the land-
owners, 39

=¢ Barber v. State Highway Comm'n, 30 Wyo, 340, 353-54, M2 P2
TN, 16 (1989).

o 1. 2k 333, 342 P.2d st 126 [dictum),

e I

«® Epatein v, Clty & County of Deaver, 133 Colo. 104, 113-34, 293 P.2d
30H, A13 (1936).

%o Id. al 114, 193 P.1A at 313

so Willisms v, State Highway Comm'n, 252 N.C. 314, 51617, 114
S.E2d M0, 3142 (1950).

sixfd at 5I6, 114 S.Ed ac 341,

s 1wt 51617, 114 S E.2d at H1-42-



BUSINESS RECORDS AND OTHER DOCUMENTS

A California case heid that certain documents offered by
the landowner were properly eicluded because they were
reelevant or were hearsay.™ One of the documents was a
letier from the landowner, 10 a bank, dated 16 months afrer
the taking of the property, pertaining tc the escrow estab-
lished with the bank for the sale of the condemnee's re-
maining preperly te a third person. The admission of the
leteer in evidence was urged by the landowner to prove that
he, in making the sale (o the third person, reserved the
nght to compensation from the condemnor. However,

- bevsuse all of the parties through their testimony indicated

an awareness of the reservation and neither evidence nor
contentions to the contrary were presented, the letiers were
considered to be irrelevant.™® The other document, a
fetter from the bank to a realtor indicating the averape
of price estimates made by several brokers with respect to
the property involved, was held to be inadmissible because
it was hearsay . F+ )

In 3 Maryland condemmation proceeding the land being
taken had been leased to a corporation for the purpose of
mining sand and gravel from the property; the appeilate
court held that an error had been committed in excluding
from evidence the records of the lessee corporation as to
its mining operations.**™ Such books of the lessec were kept
in the regular course of business and under the supervision
of the corporation’s president. The reason for the error in
the exclusion was that the books were needed by the presi-
dent as a source of evidence to enable him 1o testify as o
the value and amount of sand and gravel extracted from
the property 5#

“COST TO CURE"

A couple of Massachusetts cases illustrate the extznt that
evidence of “cost 1o cure” may be admitted to show dam-
ages o the remaining land as a result of the taking of part
of the tand.*" One case involved the taking of a strip of
lamd . filling station was located on*** Jn that case the trial
conrl was held not to have erred in refusing to permit the
wy to consider the landowner's evidence that the con-
demnalion was making it pecessary (o move the filling sta-
Gon Fack on the property at a cost of $1,100 in order to
use hath sides of the pumap.™*f The landowners arc entitled
1o recover the difference in the market value of their land
before and after the taking according to the court,™?* and
aps expense ansing from adapting the remaining land to
~ County of San Diego v. Bank of America Mat'l Trust & Savings
Amn, 135 Cal. App. 2d 143, 149-51, 286 P2c S8D, 384-8% (1955},

“tId. a0 150, 286 P24 a BB4. .

~5 fud ae ES0 51, 286 P20 at 884-85.

w7 Lustne ¢, Stete Ronds Comm'n, 217 Md. IT4, 280, 142 A2 366,
ek o (39S

54, The presadent of the corporation wak wnzble, withoutl consuliing
the rooords, o stale on cross-examindiion the amount of saad and gravel
that “ad bern leken from the property. The recotds were sought 1o be
imreduced for the purpese of giving the presidest an oppariumiiy o
Gk ¢ the gaelntaon.

e yaiendno v, Commonwealth, 31 Muss. 367, 0B N.E.2d 536 {1952)
wheld 10 be madmissible)d: Kennedy v, Commonwealih, 336 Mass, (31, 143
N.E.ld 33 {1957) (heid to be admissible).

e vatenting v, Commanweslth, 129 Mass, 37, 108 W E.2d 556, 557
(hoss ..

©1 L ar 68, 30, 108 NUE.2d at 557,

i pd. L Jog, 3108 NE2d st §57.
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the conditions in which it was left by a taking may be
considered, not as a particular item of damage, but as tend-
ing (0 show the difference between the market value of the
parcel of land before and after the taking** However,
evidence of expense is admissible, said the court, only when
it 1s made to appear as a regsonable and economical method
of dealing with the land in making changes thereon tiat are
reasonably necessitated by the taking "™ There was not any
evidence in this case to indicate that the taking had reduced
the rental value of the land or that the highway authorities
intended to restrict the business by forbidding the refueling
of automobiles on the highway side of the pumps.**

In the other case. the taking of a portion of a residential
lot left a very steep bank, 25 a result of erosion, sub-soil
exposure, and the lack of vepetation; the landowner's wit-
ness, who was gualified as a civil engineer and a landscape
contractor, was held to have been erronecusly prohibited
from giving his opinion as to what would be reasonably
necessary 10 restore the properly to its approximate ap-
pearance before the taking.®s¢ Basically, the landowner
attempied to introduce in evidence thal, to correct the con.
dition left by the 1aking, it would be necessary to do a
considerable amount of landscaping and 1o construct a
retaining wali on the property, all at a cost of approxi-
mately $4,000. If the evidence had been admitted, said the
appetlate court, the jury could have disregarded it, or they
couid have accepted the whole or any part of it in deter-
mining whether it was an cconomical method to make such
a repair in adapting the premises to the new condition
created by the taking. The evidence, therefore, was com-
petent as bearing upon the diminution in value caused by

- the taking and as corroborative of other testimony on (hat

1s5ue.507

PROPOSED USE OF THE PROPERTY TM(EN

The proposed use of the property taken clearly has an effect
on the value of the remainder in a partial taking, and ad-
mission of evidence of such use scldom appears to pose a
problem. However, its admissibility may be questioned in
certain borderline situations, such as where the proposed
use is speculative or the cvidence is otherwise misleading,
The following cases illustrate situations with issues arising
from them.

A Mew Hampshire case held that evidence of how the
use of the new highway by members of the public who were
atiending school functions affected the lindowner's remain-
ing property was admissible s an aid to the jury in deter-
miining the value of the residue after the taking > Here
the jury was properly instructed thal it might consider {ac-
tors influencing what a fair market value would be and that

% Id. ar 34%-70, 108 M.E .24 ar 538,

= b gt 300, 1OB MLUE. 2d at 556,

w5 R ar 369-T0, 108 WUE.2d at 538,

= Kennedy v Commonweaith, 336 Mass, 181, 187-33, 143 N.E2d 203,
W04 (1087, The reason for the teiad court's rejection of the testimony
wiis that even if The property was Meft in @ rness, the jury, havicg taken
a wiew of the property, woshd presumatdy have takon this into accooht;
TIETe Was A01 3 retiinuze wolt oom the property before the 1aking; there
wid o place for a landscape architect in o fand Jamage case. aad ihis
wis the usuzt case where the damagey were the difference 1o value dbefore
and after the faking.

7 Fd.al 183, 143 N E.2d at 204,

“nSyrarton v, Town of Jalrey, 102 N.H. 514, 516-17, 162 A.2d 163,
166 {1540 .



the landowner was not entitied to damages for any in-
convenicnces or annoyances he may suffer, especially those
duc to the presence of a high schoot in the area.™
Evidence pertaining to the effect on the value of the
remaining land caused by the construction of a limited-
access highway was held to be admissible in one Alabama
case.’ fn another Alabama case, evidence was held to
. have been properly admitied that was introduced by the
- gondemnor's witnesses relative 1o the Court of County
Commissioners’ adopling a resolution to the effect that the
county was going to blackiop the service road being con-
siructed through the landowner’s property in connection
with a limited-access highwzy.**t The minutes of the Com-
missioners showing that such action was taken were also
held to be admissible. According lo the appeliate court,
evidence that the road would be blacktopped was admis.
sible to show what type of road would serve the property
when the project was ultimately completed. The reason for
its admission was tha! the minutes showed that the resolu-
tion was passed prior to the fling of the original condem-
pation petition. A question also arose relative to the ad-
missibility of the evidence introduced by the condemnor
relative to the whole matier of the county’s participation in
the project by adopting a resolution to biacktop the road.

Because the appeflant landowner first introduced the matier

during the cross-examination of one of the condemnor’s

witnesses, the condemnor was entitled 10 pursue it further.

The court szid that assuming, without deciding that the
county's participation in the project was irrelevant, the rule
is that it is not an errer to receive irrelevant evidence to
rebut or explain evidence of like kind offered or brought
out by the compiaining party.®?

In a third Alabama case the condemnor’s plans were
more remote. The supreme court held that the trial count
did not err in excluding testimony to the effect that the
State Highway Department’s future plans for the develop-
ment of the particular highway the and was presently being
taken for were to uitimately. increase it to four lames
throughout the county and make it a part of the interstate
system.®! The condemnor erroneousty claimed the testi-
mony was admissibie because it was confined to the present
plans of the Highway Department. According to the De-
partment, the proposed construction, being an improve-
ment, would resuft in some enhancement to the subject
property. Plans, specifications, or stipulations of the con-
demnor as to the nature of the improvements to be con-
structed on or about the premises sought to be condermnned,
or the use 10 be made of suéh premises, are admissible in
evidence 1o enable the jury to fix with more precision the
damages of the owner of the premises. However, the court
said that this rule could not be extended to warrant the
admission of the condemnor’s plans pertaining to work that
is remote, either because of its proximity to the subject

e id, at 517, 162 A2d at 166,

s Blount Coupty v. McPherson, 268 Ala. 133, 137, 105 So.2d LIT, 120
(1958}, Landowners arc entitted 0 compensaton caused by the Joss of
peoess through the comatrctlon of s Limited-access highway, 268 Ala. at
135, 104 So. 24 s.t 118.

™ Pogey v. S5t Clair County, 270 Ala 110, 112-13, 1]6 So. 2d 41,
T44 (1539).

sl at 113, 116 S0, 2d a0 TAd,

‘”Shgihy(:mmwv Baker, 368 Ala, 111, 120, 110 So. 2d 896, 90405
{191

tract or to the time in the fulurg when further construction
is anticipated, as was the situation found to exist in this
case. If the rule was ¢xtended, the condemnor could intro-
duce cvidence in mitigation of the damages a condemnee
wus eatitied to by showing plans and surveys of work, the
completion of which might be speculative or contingent.
Therefore, the evidence was properly exciuded in t:is case,
according to the courl, on the grounds that it was {00 re-
mote in time and place with respect to the work that was
presently being done. 4

MISCELLANEOUS EVIDENTIAL ISSUES

Problems of cumulation of evidence, relevancy, materiality,
permissible scope of cross-examination, and the like, will
of course arise in condemnation trials as well as in other
trials. The following are illustrations taken from the sam-
ple of highway condemnnation cases reviewed.

Cumulstive Evidence

A couple of California cases held that it was not an error
to exchude evidence where the effect would be merely
cumnulative 5 or where the point sought to be proved has
already been admitted in evidence.®*® The landowner in
one case was held 1o have been properly prohibited from
giving testimony relating to the physical condition of his
entire property and its relation to the contemplated im-
provementy because such was well known 10 the wimesses
testifying as to value®’ In the other case, the landowner
challenged the triat court’s refusal to permit him to prove,
through the testimony of an architect and structural engi-
neer, the geology and physical characteristics of the hill and
tunnei as facts affecting the use to which the particular
parcels involved could be put.™® Conceding that, because
in . . . ascertaining the market value of real property any
evidence which tends to show the physical condition of the
property, the purpose for which it is empioyed, or any
reasonable use for whichk it may be adapted, is compe-
tent,” ** the testimony was admissible, the appeliste court
held its rejection was not a prejudicial error under the
circumstances of the case *'® Other testimony was given by
the landowner's witnesses relative to the land's highest and
best use, and 1o suggestions were made by the condemnor
that the property was not adaptable for the highest and best
use as indicated by the landowner's witness, either by rea-
son of any geological or structural defect in the land which

-would render it cither dangerous or unsuitable for such a

purpose. Consequently, both parties were in agreement as
to the adaptability of the parcels of land involved and as to
the absence of any geological difficulties offered by the hill
or tunnel in relation to the possible types of construction
consistent with the claimed highest and best use. Conse-

gy, at 129, 110 So. 24 at 905,

% Poople v. AL G. Smith Co., 56 Cal. App. 2d 304, 312-13, 194 P2d
750, 15354 (1948).

wa City of Lon Angeles v. Cole, 28 Cal. 22 509, $18-19, 170 P.2d 928,
93334 (1945).

#: Peapie v. AL G. Smith Co., §6 Cal. App. 2d 304, 213, 194 P.2d 750,
754 (1948).

we City of Los Angeles v. Cole, 28 Cal 2d 509, 518, 170 P 20 825, 93}
{1946},

w14, ot 518, 170 P.2d at 933-34,

»o i w1 518, 170 P.2d at 934



quently, the testimony of the engincer would have served
only to corroborate an undisputed fact established by
competent evidence 4

Latitude In Cross-Examination

The range of cross-cxamination permitted for the purpose
‘of establishing the credibility of a witness and the weight
of his testimony is very broad. Its latitude rests largely
within the sound discretion of the trial court, whose ruling
ordinarily will not be reversed uniess that discretion has
been so grossly abused that a prejudicial crror clearly
appears.*™ QOne reason for permitting the wial court to
" have such a wide discretion in the Iatitude of the cross.
examination is that the field of inquiry for testing a witness’
credibility and weight of his testimony is so extensive that
such a discretion is pecessary to keep the examination of
witnesses within reasonable bounds to prevent an undue
extension of the trial. When deciding whether the trial
judge's discretion has been abused, the zppeilate gourt's
inquiry is whether a sufficiently wide range has been al-
lowed to test the witness’ credibility and weight of testi-
mony rather than whether some particular question should
or should not have been aliowed *72 :

A couple of Alabama cases offer examples relative 10 the

range of testimony. One held it was proper to question an
expert witness on cross-cxamination as to whether he knew
that an addition had been made 1o a chucch in the neigh-
borhood in recent years, in order o establish the witness’

familiarity with the subject property in relation to the sur-

rounding area on the date of condemnation.®™ The other
case held it was proper o cross-examine one of the con-

demnor’s expert appraisal witnesses, who had testified as to

the value of the land in guestion, relative to his appraisal
of adjoining property he claimed to be simifar in order o
test his gualifications, accuracy of his knowledge, reason-
ableness of bis estimate, credibility of bis testimony, and
the method by which he arrived at the opinion of the value
of the land.** ‘

Latitude in Rebuttal Evidencs

A California case scems to indicate that a wide latitude is
permitted in introducing rebultal evidence where the credi-
bility of a witness has been attacked.*™® Here. a witiess for
the condemnor had testified on direct cxamination as fo
the value of the property taken and amount of severance
‘damages. On cross-examination the landowner was per-
mitted 10 attack the witness’ credibility by showing his
alleged interests, bias, and prejudice. Such was done by
bringing out the fact that before the instant proceeding was
initiated, the witness was a member of the county planming
commission at the time the landowner had submatted 2

w1 d, at 518519, 170 P.2d ue 934,

1 Suate v. Farabee, 268 Ala. 437, 440, 108 So, 24 148, 151 {1959
Blount Counmty v, Campbell, 268 Ala, 548, 553, 109 So. 2d 678, 682 (1959);
People v. EaMacchia, 41 Cat. 2d 718, T4y, 2t P2d 15, 20 (1953} People
ex rel, Dep't of Public Works v, Lucas, 135 Cal. App. 2d 1.7, 317 P.26
104, 107 (1957).

o1 People v. LaMacchia, 41 Cal. 24 TiB, 43, 164 P2 15, 20 (1953}
People ex rel. Dep't of Public Works v. ‘Lucas, %5 Cal. App. 2d 1 7.
1T P28 104, 107 {195T).

o Srate v. Farabee, 268 Ala. 437, 168 So. 14 148, 151 (1939),

a8 Rlount County ¥, Camphel], 265 Ala. 548, 523, 109 Sc. 2d 678, 682
{1939),

m e v. Adamson, 118 Cal. App. Id 714, 258 P.2d¢ 1020 (1953
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propased subdivision map of her property 1o that body and
he had made the suggestion that the map be rejected and
sent to the State Division of Highways. However, since the
landowner was permifted to introduce such evidence, the
appellate coust held it was proper for the condemnor to
introduce evidence relating to the reason the map was sent
to the Stazte Division of Highways.¥7. The appellats court
said: “If a party introduces evidence which tends (o im-
meach a wilness of his opponent, the latter may in rebuttal
offer evidence to support his witness’ credibility.” "™

lndefinte and Vague Questions

A (ieorgia case held the trial court did not err in excluding
several guestions and answers from cvidence because the
questions were 100 indefinite and vague to be answered
imelligenthy *7¥ '

Unresponsive Answers and Unanswered Questions

Answers that are noi responsive 1o the questions should be
exciuded from evidence, according to an Alabama case.
However, that case held the failure to sirike such un-
responsive amawers did not constitute a reversible error
where those answers were not prejudicial to the appeilant’s
rights.#** A prejudicial error is not committed in allowing
@ witness 0 answer an objectionable question when he
answers that he does not know.** Similarly, objectionable
questions asked a witness on cross-examination, but which
were not answered, does not constittte a reversible error,®®*

Absence of Timely Objection

A party to a condemnation procceding cannot now com-
plain about the introduction of evidence if such evidence
had been previously introduced without an objection eatlier
in the trial.*

Comection of Exdier Ervor

An error in rejecting a witness’ lestimony at one stage of
a proceeding has been held to be harmiess when substan-
tally the same evidence was given by the same witness
later in the trial and allowed this time to remain before the

jury_-‘-i‘l
SUMMARY AND CONCLUSIONS

The misceliany of issues discussed in this chapter does not
lend itself well to summarization in one neat paragraph, so
separalc comments are made relative to the more sig-
nificant items discussed.

The courts have had no trouble in finding that admission
of evidence of the Federal Government's coniribution 10-

w7 7d. at 71619, 258 P.2d at 102324,

wa i at 719, 238 P2d a1 1024,

w Tify v. Srate Righway Dep't, 99 Ga. App. 347, 388-54, 108 5.E2d
114, 126-25 [1959).

»a Wallace v. Phenix City, 268 Ala. 413, 415, 108 So. 2d 173, 175 (1939).

m Guate Highway Dep't v, 1. A, Worley & Co., 103 Ga. App. 3. 19,
118 S.E.2d 29K, 300 (1961 {witness respunded that he did not know, in
answer 10 a question regarding the amownt paid to another landowner by
the condemaor): Siate v. Stabb, 226 Ind. 319, 321-2), ¥ NE.Id 32, k1)
{19AE) .

=2 Wallzce v. Phenik City, 268 Ala. 413, 415, 108 So. Id 173, LT3 (1939).

wa Justice v. Siaie Highway Depanment, 100 Ga. App. 794, w112
S.E.2d 307, 310 (1959).

Wi Giate Highway Dep't v, Tilt, 98 Ga. App. 820, B20-21, 107 SEM
246, 24547 (1959},
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ward the cost of the project is error. Such evidence does
not have any bearing on the market value issue. However,
as previously indicated, the admission of such evidence
may not always be prejudicial error ¥

Attempls 16 prove the sales price of comparable parcels
from the revenue stamps on the deeds is likely to run into
the hearsay objection. As the New Hampshire court indi-
caicd, it may be pertinent 1o distinguish between the case
where the comparable is sought to be used as independent
evidence of valve and the case where 1 is unsed merely 1o
support an expert witness' opinion of value™ The Cole-
rado statute seemts to represent a desirable clarification 7
It permits a witness who is testifying to his opinion of value
to state rthe consideration involved in any recorded trans-
fer of property that was examined and used by him in
arriving =t his opinion, provided he has personally ex-
amined the record and communicated directly with and
verified the amount of such consideration with either the
buyer or seiler.

As the Massachusetts court pointed out in one case, the
size of the mortgage taken out on a parcel of real property
conceivably can have some probative force in determining
the market value of that property.#*® The mortgages must
have at least a rough idea of how much the property is
worth in deciding how much he will lend. However, there
would seem to be much better evidence of value available
in most condemnation cases, and the wse of mortgages as
evidence would best seem to remain in the sound discretion
of the trizl court.

The Maryland court seems to have correctly concluded
that Buiiding Code viclations may have a bearing on market
value *** A gondemnee, as a matter of public policy, gen-
erally is not entitled to be compensated for valoe created
by an illegal use. If the use of a building for dwelling pur.
poses is unlawful becavse the building does not comply
with the Building Code, the fact of such noncompliance
is relevant to the determination of the property’s fair
market-value, if it is assumed that the use of the property
for dwelling purposes is its highest and best use, The
Ilinois statute previously referred to illustrates a way of
clarifying this point.** It permits the introduction of evi-

M Blcunt County v. McPherson, 270 Ada. 18, 75-B), 116 So. 24 746,
F48 (1559}, Barber v. State Highway Comm'n, B0 Wyo, 140, 3352, 2
P2 723, T25-T26 (1959).

= Berry v, Stme, 103 NLH, 141, 145-46, 167 A 20 437, 410-41 (1961},

Wi Cot, Rav. STat. ANk, § 50-1-22 (15963).

= Onotato Hroa., Inc, v, Mamtachusents Turmpike Autharity, 336 Masx
54, 5960, 142 MLE.2d 389, 393 (1957},

= Hance v. Sixte Roady Commn, 221 Md. 164, 165-T2, 155 A.2d 644,
GAE—AE (1959), . -

Lz, Key. STAT. ch, 47, § 9.5 {19855

dence as o any umsafe, uasanitary, subsiandard, or other
tlegal conditson, use, or occupancy of the property and the
rensonable cost of coreecting the illegal condition, evea
though no official action has keen 1aken to require the
correction, Of course, one can visualize situations where
nonpompliance with a Building Code would be irrelevant,
such as where a dilapidated apartment house is ocated on
a piece of Jand which has become valugble for commercial
purpases and anyone who might buy the property would be
likely 1o raze the present structure and put np a modern
high-rise butlding.

A number of siates have statutes stating whether evi-
dence of the condemuor’s offer or award are admissible in
evidence in a subtequent irial of compensation issues 861
Such evidence usaally is excluded, apparently on the ground
that it is jn the nature of a compromise. However, this
rationale for excluding the evidence would scem to be
preatty weakened in those states where the coandemnor
purports to foilow a fixed offer policy rather than a bar-
gaining policy. Such an offer presomably represeots the
condemnor’s finding as to the fair market value of the
property and would seem to have great probative value.
Perhaps the exclusion can be justified on auxitiary policy
grounds. For example, it might be argued that permitting
the condemnee to introduce the offer in evidence would
tend to piace a floor under what the condemnee is Likely
to regover in a court action and therefore would tend to

unduly encourage litigation.

Evidence of “cost to cure” relates to the after-taking
value of propenty involved in partial takings or, in other
wonds, the damages to the remainder, It is reasonable to
assurme that a buyer of the remainder would consider the
costs of making the property usable to it highest produc-
tivity, that he would make a judgment as to its value in its
most productive use, and that his offer for the property
would be up o this value, less the cost of putting the
property in productive condition. Courls generally bave
gone along with this idea and, with various reservations,
have permitied evidence of “cost to cure” to be introduced,
not as an absolute measure of damages but as one of the
factors bearing on the afier-taking value of the property.
If an expert witness is testifying 1o the basis for his opinion
of after ¥alue or damages, it would seem proper to permit
hir to testify that he took “cost to cure” into account. The
reasonableness of the “cure™ should go to the weight of his
testimony rather than to admissibility 592

™ Eg., Anx, Rrv. Star. Ann. 4 12-1016 H (Supp. 1967); PLa. STar
¥ THO0BL (19673, Wis, STAT. 3§ 32.05(10)(a), 32.08(6}(a) (19€%).
&2 Sre generally, KaTcUFY, supra note 191, at 50-52.



APPENDIX

STATUTORY PROVISIONS RELATING TO EVIDENCE IN

“EMINENT DOMAIN PROCEEDINGS

The statutory provisions in this appendix are not intended
to be an exhaustive compilation of all the statutes relating
to evidence in emincnt domain proceedings. Where stat-
utes on this subject have been enacted, the gqualifications
of witnesses, jury views, and admissibility of evidence may
be governed by statutory provisions enacted 0 deal spe-
cifically with compulsory taking actions or those that per-
tain to judicial proceedings in general. No specific atternpt
was made here to search for and collect the legislation that
existed outside condemnation procedure laws. The pro-
visions set forth in the following are, therefore, limited for
the most part to the evidentiary rules stated in the pro-
cederal acts applicable to enrinent domain. However, ithose
laws that have been compiled are believed to constitute the
bulk of evidential provisions peculiar to the public acquisi-
tion of land under the eminent domain power.

A search of the eminent domain procedure acts reveals
that there are relatively few statutory provisions dealing
with evidence in condemnation proceedings. Only Cali-
fornia [CaL, EvipEnce Cobe §5 810-822 (West 1966)]
and Pennsylvania [Pa. STAT. ANN. tit. 26, §§ 1-701 o -706

(Supp. 1967)] have enacted legislation that spells out in |

some detail various evidentiary matters relating to eminent
domain. Both are set forth in the following.
Statutes in other states appear to be appitcable to oply

one of two evidential items. The most common type of

provision deals with jury views. Some pertain to jury triais
in general, while others relate to eminent domain procecd-
ings in particular. Many jury view acts are similar in
nature, and very few state the evidentiary effect of such a
view. Maryland appears to have the most comprekensjve
viewing statute [Mp, R. of P., R, U18). A few states have
legislation specifying whether preliminary condemmnation
awards may be introduced in eviderce at subsequent jury
irials of compensation issues and whether the valuation
commissioners may be called as witnesses 1o testify at such
trials. Condemnation procedure acts also vccasionally stare
whether the usual rules of cvidence are to apply in pro-
ceedings before valuation commissioners, and who is quali-
fied to testify as an expert valuation witness, Samples of
most of the laws described previousty and 2 few other
miscellaneous ones are included in this campilation.
Many of the rules of compensabiity or valuation affoct
the admissibility of evidence by implication. 1F by statute
a particuiar loss or damage is compensable, evidence indi-
cating the amouni of that damage or foss must then he
admissible at the trial. An example would be a siatute
permitting compensation: for the loss of goodwill and furure
business profits. With regard to valuation, acts affecting the
rules for defermining value, the methods of determining
severapce damages in partial-taking cases, the set-off of

benefits, and acts specifying the dale of valuation or tak-

_ing are alk-impontant o the issue of admissibility of evi-

dence. Except for valuation statutes for Maryland [Mp.
ANN, Cope art, 33A, 45 4.5 {Repl, 1967)) and Pennsyl-
vania [Pa. STAT. ANN, tit. 26, §§ 1.6D] to 607 {Supp.
1967}], which are inchided only for the sake of example
and interest, Iepislation pertaining to compenszbility and
valuation are excluded from this Appendix.

ALABAMA

Ala. Code Ann. tit. 7, § 367 (1940) (Recomp. 2958)

§367. MARKET VALUE: HOW PROVED. Direct
testimony a3 1o the markel valoe is in the nuture of
opinion evidence, One necd not be an expert or dealer
in the article, but may testify as to value, if be has an
opportunity for forming a correct opinion.

Ala. Code Ann, tit. 19, § 10 {1940) {Recomp. 1958)

§10. HEARING CONDUCTED AS IN CIVIL
CASES. The bearing herein provided must in all re-
spects be conducted and cvidence takem as in civil cases
at law,

Als. Code Ann, tht, 19, § 14 (1540 {Recomp. 1958)

§14. COMPENSATION NOT REDUCED OR DI
MINISHED BECAUSE OF INCIDENTAL BENE-
FITS. The amount of compensation to which the owners
and other parties interested thertin are entitled must not
be reduced or diminished because of any incidenial
benefits which may accrue 1o them, or to their remaine
ing tands in consequence of the uses to which the Jands
1o be taken, or in which the casement is to be acquired,
will be appropriated; provided that, in the condemnation
of lunds for ways and rights of ways for public high-
ways, the commissioners may, in fixing the amount of
compensation to be awarded the owner for lands taken
for this use, take into comsideration the value of the
enhancement to the remaining lands of such owner that
sich highway may cause,

ARIZONA

Ariz. Rev. Stat. Ann. §§ 12-1116 F to M {Supp. 1967)

§12-1116. ACTION FOR CONDEMNATION; IMME-
DIATE POSSESSION; MONEY DEPOSIT: SUBSTI-
TUTION FOR CASH DEPOSIT.

F. The pasties may stipufale as 1o the amount of
deposit, or for 4 bond from the plaintif in Hew of a
- deposit.
G. The parties tay also stipulate, jn licu of a
cash deposit in double the amount of probable damages
as found by the court, thai:

1. The plaintifl may deposit the amount for cach
person in interest which plaintifPs valistion evi-
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denice showe 1o be the probable damages to each
PETSON in interest, and,

2. Each person in interest may, on arder of the
court, withdraw the amount which plaintiff has
deposited for his interess, and,

3. The plaintiff shall deposit & separate smount
which is equal to the difference between double the
amount of the coort's determination of probable
damages and the 1o1al amount which is deposited
for the withdrawal of alf persons in interest, or the
parties may stipulate for a boad m liex of a sepa-
rate deposit equal to the difference between double
the amount of the court's determination of prob.
able damages and the (otal amount which is depos-
iled for the withdrawal of af persons in inerest.

H. Mo stipulation which is made nor any evidence
whith is introduced pursuant to this section shall be

introduced n evidence or used 10 the prejudice of any’

Party i interest on the trial of the action,

ARKANSAS
Ark. Stat. Ann, § 27-1731 (Rept. 1962)

§27-1731, JURY MAY VIEW SUBJECT OF LITI-
GATION, Whencver, in the opipion of the court, it is
proper for the jury 10 have a view of real property which
is the subject of litigation, or of the piace in which any
matzrial fact occurred, it may order them o be con-
ducted in a body, under the charge of an officer, to the
place, which shall be shown o them by some person
appointed by the court for that purpose, While the jary
are thus absent, no person other than the person so
appointed shall speak to them on any subject connected
with the trial,

Ari. Stat. Ann. § 76-521 (Rapl. 1957}

§ 76-521. ASSESSMENT OF DAMAGES IN CON.
DEMNATION SUITS. Al courts ardl juries in case of
condemnzation of land for right-of-way for stute high-
ways shall take into consideration the fact that lands
are required 1o be assessed 2t S0% of their frue velue
And shall also iake into consideration the fact that
owners of automobiles snd trmcka living miles off of
a Slate highway pay the same Bas and auto license tax
as those being fortunsie coough to own land adjeining a
state bighway, and any coert or jury considering claims
for right-of-way damages shall deduct from the velue of
any land taken for a right-of-way the benefits of saigd
Staie highway o the remaining fands of the owner.

CALIFORNIA
Calif. Coda of Civil Proc. § 610 {West 1955)

§610. VIEW; REGULATIONS.

View by Jury of the Premises, [See ARx. Star. Ann,
§27-1731 {Repl. 1962} ]

Calt. Evidence Code §§ 810 to 822 {Wast 1966)

5 Bi0. INTENT OF ARTICLE. This article is intended
to provide special rules of evidence applicable ounly 1o

emimnent domain and inverse condemnation proceedings,

811, VALUE OF PROPERTY. As used in this
article, “value of propenty” means the amount of “just
compensalion” to be ascertained under Section 14 of
Article | of the State Constitution and the amount of
vaiuc, damage, and benefits to be ascertained under sub-
divisions 1, 2, 3, and 4 of Section 1748 of the Code of
Civil Procedure.

§R12 EFFECT OF ARTICLE UPFON EXISTING
SUBSTANTIVE LAW. This article is not intended to
alter or change the existing substantive law, whether
statutory or decisional, interpreting “just oompensation™
as used in Section 14 of Article I of the State Constitu-
tion or the terms “value,” “damage,” or “benefits” as
used in Section 1248 of 1ke Code of Civil Procedure.

5813, MANNER OF SHOWING VALUE OF PROP-
ERTY.

{a) The value of property may be shown only by the
orinions of;
{1} Witnesses qualified to express such opinions;
and
{2} The owner of the property or property inter-
est being valued,

L) Mothing in this section prokibits a view of the
pioperty being valued or the admission of any other
admissible evidence {inciuding but not limited to evi-
dence as (o the nature and condition of the property and,
i an eminent domain proceeding, the character of the
improvement proposed to be construcied by the plain-
tH) for the limited purpose of enabling the court, jury,
or referee 10 understand and weigh the testimony given
under subdivision (z2); and such evidence, except evi-
dence of the character of the improvement propossd 1o
be constructed by the phaintiff in an eminent domain
proceeding, is subject to impeachment znd rebuital.

§ 814. LIMITATION ON OPINION OF WITNESS
AS TO YALUE OF PROPERTY; BASIS OF OPIN.
ION. The opinion of a witness as to the value of prop-
eely is limited to such an opinion as is based on marter
perceived by or personally known to the witness or
made known to him at or before the heering, whether or
not admissible, that is of a type that reasonably may be
relicd upon by an expert in forming an opinion as to
the value of property and which a willing parchaser
and a willing seiler, dealing with each other in the open
market and with a full knowledge of all the uses and
purposes for which the property is reasonadbly adaptable
and available, would take into consideration in deter-
mining the price a1 which to purchase and sell the
Property or properly interest being valued, including
but not limited to the matters listed in Sections 815 o
821, unless a witness is precluded by law from using
such matter as a basis for his opinion.

§815. PRICE AND QOTHER TERMS AND CiRCUM-
STANCES OF SALE OR CONTRACT TO SELL
AND PURCHASE PROPERTY BEING VALUED,
When relevant 1o the determination of the value of
praperty, & wiltness may take into account as a basis for
his opinion the price and other terms and circumsiances
of any sale or contract 1o sell and purchase which
included the property or property interest being valued
or any part thereof if the sale or conlract was freely
made in good faith within a reasonable time before or
after the dare of valuation, except that where the sale
or contract fo sell and purchase includes only the prop-
efly Or property interest heing taken or a part thereof
such sale or contract o sell and purchase may not be
taken into account if it oocurs after the filing of the
lis pendens.

§8i6. PRICE AND OTHER TERMS AND CIR-
CUMSTANCES OF SALE OF CONTRACYT TO SELL
AND  PURCHASE COMPARABLE PROPERTY.
When relevanl to the determination of the value of
property, a witness may fake into account as a basis for
his opimion the price and other terms and circumstances
of any sale or contract 1o sell and purchase comparable
property if the sale or contract was freely made in good
faith within a reasonzble 1ime before or after the date
of valuation, In order 1o be considered comparable, the



sale or conlract must have been made sufficiemly near
in time to the date of valuaiion. and the property sold
most be Jocated sufficiently near the propery being
valued, and must be sofficiently alike in respect 1o
character, size situation, usability, and improvements, 1o
make it clear that the property sold and the propery
being valued are comparable in value and that the price
realized for the property sold may fairly be considered
as shedding light on the value of the property being
valued,

£ 817 RENT RESERVED AND TERMS AND CIR-
CUMSTANCES OF LEASE OF PRGPERTY BEING
YALUED. When relevant to the determunation of the
value of property, 2 witness may take into Account as a
basis for his opinfon the rent Testrved and other terms
and circumstances of any lease which included the
properly or property interest being valued or any parnt
thereof which was in effect within a reasonable time
before or after the date of valuation. A witness may

tuke into account a lease providing for a rental fied by

3 percentage Or other messurable portion of gross sales
or gross income from a business conductzd on the
feased properly only for the purpose of arriving at his
opinion ax o the reasonable net rental value atiributable
to the properly or property inderest beipg valved as
provided in Section 819 or determining the valee of a
leasehold interest. )

¥ 818. RENT RESERVED AND TERMS AND CIR-
CUMSTANCES OF LEASE OF COMPARABLE
PROPERTY. For the purpose of determining the capi-
takized value of the reasonable net rental value attribui-
able to the property or property interest being valued as
provided in Section 819 or determining the value of a
jeaschoid interest, a witness may take into account as a
basis for his opinion the rent reserved and other terms
and circomstances of any lease of comparable property
§f the lease was freely made in good faith within a rea-
sonable 1ime before or after the date of valuation,

819, CAPITALIZED VALUE OF REASOMNABLE
NET RENTAL VALUE ATTRIBUTABLE TO LAND
AND EXISTING IMPROVEMENTS THEREON.
When reievant 1o the determination of the value of prop-
erty, a witness may take into account us a basis for his
opinion the capitalized value of the reasonable et rental
value attributable to the land snd existing improvements
thereon (as distinguished from the capitalized valoe of
the income or profits atiributable to the business con-
ducted thereon).

§ 820, VALUE OF LAND AND COST OF RE-
PLACEMENT OR REPRODUCTION OF EXISTING
IMPROVEMENTS. When relevant to the determina-
tion of the valoe of property, & withess may take into
accountt as a basis for his opinion the value of the
property of property interest being valued as indicated
by the value of the land (ogether with the cost of
meplacing or reproducing the cxisting improvements
thercon, if the improvements enhance the value of the
propesty or property intetest fqr its highest and best nse,
Tess whatever depreciation or obsolescence the improve-
ments have suffered.

§821, NATURE OF IMPROVEMENTS ON PROP-
ERTY IN GENERAL VICINITY OF PROPERTY
BEING VALUED AND CHARACTER OF EX{ST-
ING USES. When relevant to the determination of the
vailve of property, 4 witness may fake into account as a
basis for his opinion the nature of the improvements on
properties in the general vicinity of the oroperty or
property interest being valued and the character of the
existing uses being made of such properties.

§ 822 INADMISSISLE EVIDENCE, Notwithstanding
the provisions of Sections 814 1o £21, the following

matier is inadmissible as evidence and is not a proper
basis for air opinion as to the value of propery:

{2} Thea prwce or other terms and circumstances of an
acquisitzon of property or a property interest if the
acquisition was for a public use for whick the properly
vould have been taken by eminent domain.

{b) The price at which an offer or oplion © pur-
chase or lease the property or property inlerest being
valued or any other property was made, or the pric: at
which such property or interest was oplioned, offered, or
listed for sale or fease, cxcept that an option, offer, or
Tisting may be introduced by a party as an admission of
another party to the proceeding: but nothing in this sub-
division permiis an admission to be used as direct evi-
depce upen any matter thai may be shown only by
opinion evidence under Section 813,

{¢} The value of any property or property intergst
as assessed for taxation purposes, but nothing in this
subdivision prohikits the consideration of actoal or esti-
mated taxas for the purpose of determining the reasom-
able net rental vajue attnibutabic 1o the propenty or prop-
erty interest being valued,

{d) Aq opinion as to the value of any propeny or
property interest other than that being valued.

(e} The influcnce upon the value of the properly or
property interest being valued of any noncompensable
items of value, damage, or mjury.

(f} Ths capitalized value of the income or rental
from any properly or property interest other than that
being valued.

COLORADO
Colo. Rev. Stat. Ann. § 50-1-6(2) {1363}

% 50-1-6. ADJOURNMENT—COMMISSION—COM-
BENSATIONDEFECTIVE TITLE—WITHDRAW.
AL OF DEPOSIT,

{2} . . . The commissioners may request the court
or clerk thereof to issue subpoenas to compel witnesses
to attend the proceedings and testify as in other civil
cases and may adjourn and shal| hold meeting for that
purpose. . . .

Colo. Rev. Stat. Ann. § 50-1-10{1) {1963)

£50-1-10. INSPECTION OF PREMISES—EX-
PENSES—VERDICT. (1) When the jury has been
selected, and the jurors have taken an oath faithfully
and impartiaily to discharge their duties, Ihe court, at
the request of any party 1o the proceeding, and in the
discretion of the cotird, may order that the jury go upon
the premises sought to be taken or damaged, in charge
of a sworn bailiff, and examing the premises in person.

o
Colo. Rev, Stat. Ann. § 50-1-22 (1963)

§50-1-22. EVIDENCE CONCERNING VALUE OF
PROPERTY. Any wilngss in a proceeding under this
chapter in any court of record of this state wherein the
value of real property is involved, may state the consid-
cration involved in any recorded transfer of property
which was examined and wiiized by him in arriving at
his opinion, provided he has personally cxamined the
record and communicated directly with and verified the
amount of such consideration with either the buver or
seller. Any such testimony, shal! be admissible as ovi-
dence of such consideration and shall remain subject
to rebuttal as 1o the time and actual consideration in-
valved and schiect to objeclions as 1o ils relevancy and
maieriality.
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DELAWARE
Del. Code Ann, tit. 10, § 6108(d) {1953}

#8108, TRIAL. CHOICE OF COMMISSIONERS:
VIEWING PROPERTY, ETC.

) The court, in its discretion, may determine
whether or not the commissioners shall view the prem-
ises and if a view is ordered shall designate the time
therefor. The view, if ordered, shall be conducted under
the supervision of the court by the court bailiffs and the
view shall not be considered as evidence but only for the
purpose of beiter understanding the cvidence presented
at the trial, nor shall any testimony be taken at the view.
This restraint shall not prevent the parties from desig-
nating and identifying the propeny during the view,

Del. Code Ann. tit. 10, § 6108(e} (Supp. 1966)

§6108. TRIAL; CHOICE OF COMMISSIONERS:
VIEWING PROPERTY, ETC. '

(¢} At the trial any party may presemt competent and
relevant evidence upon the issue of just compensation
and all such svidence shall be given in the presence of
the court and the commissioners, The courd shaill, dor-
ing the course of the trial, determine ail questions of law
and the admissibility of all evidence.

FLORIDA

Fla, Stat. § 73.071{%) (1967)

§ 73.071. JURY TRIAL; COMPENSATION: SEVER-
ANCE DAMAGES.

{5) The jury shall view the subject property upon
demand by any party or by order of the court,

Fla. Stat. § 74.081 {1967)

$74.081. PROCEEDINGS AS EVIDENCE. Neither
the declaration of taking, nor the mmonnt of the de-
posit, shall be admissible in evidence.

ILLINOIS

M, Rev. Stat. ch. 24, § 9-2-29 {1965)
{Local Improvement Act}

§9.2-29. VIEW BY THE TURY. The court upon the
motion of the petilioner, or of any person claiming any
such compensation, may girect that the jury, under the
charge of an officer, shall view the premises which it is
claimed by any perty to the procesding will bs taken
or damaged by the improvement, . . .

1Il. Rev. Stat. ch. 47, § 2.2(d) {1965)

522. HEARING—PRELIMINARY FINDING OF
COMPENSATION.

(d} Such preliminary finding of just compensation,
and any deposit made or security provided pussuani
thereto, shall not be evidence in the further proceedings
to ascerfain finally the jusl comnpensation io be paid, and
shalt not be disclosed in any rranner to a jury impaneled
in such proceedings: and if appraisers have been ap-
pointed as hercin authonized, their report shall not be

evidence in such further proceedings, but the appraisers
may be culled as witnesses by the parties to the
procecdings,

Hi. Rev. Stat. ch. 47, § 9 {1965) [Eminent Domain?

89 VIEW OF PREMISES. Said jury shall, at tne re-
quest of either party, go upon the land sought o be taken
or damaged, in person, and examine the same. and after
hearing the proof offered muke their report in writing,

lil. Rev. Stat. ch. 47, § 9.5 (1965)

945 ADMISSIBILITY OF EVIDENCE. Evidence is
admissible as to (1) any unsafe, unsanitary, substandard
or other illegal condition, wse or occepancy of the prop-
erty: {2} the effect of such condition on income from
the property; and (3) ihe reasonable cost of chusing
the property to be placed in a legul condition, use or
occupancy, Such evidence is admissible notwithstanding
the absence of any official action taken to reguire the
correction or abatement of any such illegal condition,
LSe Or OCCupancy.

MENTUCKY

Ky. Rev. Stat. § 29.301 (1962) {Juries, Genersl]

$20.301. JURY MAY VIEW PROPERTY OR
PLACE. [See ARE. S1AT. ANN. § 27-1731 (Repl. 1962}

Ky. Rev. Stat. § 177.087(1) (Supp. 1966)
[Condemnation, Highways ]

§ 177.087. TIME FOR FILING AND PROCEEDINGS
UPON APPEALS TO THE CIRCUIT COURT AND
COURT OF APFEALS. (1) . .. All questions of fact
pertaining to the amount of compensation to the owner
or owners shall be determined by a jury, which jury, on
the applicetion of either party, shall be sent by the
court, in the charge of the sheriff, to view the land and
material, . . .

Ky. Rev. Stat. § 416.050 (1962) [Eminent Domain, Genersi]

§ 416.050. TRIAL OF EXCEPTIONS; JUDGMENT,
e Uponthcmqneslofeithcrpany,mejurymybe
sent by the court, in charge of the sheriff, to view the
land or material. . . .

MARYLAND

Md. Ann. Code. art. 33A, §§ 4 to & (Repl. 1967)
54, TIME AS OF WHICH VALUE DETERMINED.

The value of the properiy sought to be condemned and
of any adjacent property of the defendant claimed to be
effccted by the taking shall be determined as of the
date of the taking, if taking has occurred, or as of the
date of tral, if taking has not occurred, unless an ap-
plicable statuie specifies a different time as of which
the value is to be determined.

§ 5. DAMAGES TO BE AWARDED,

(a) For taking emiire wact, The damages to be
awarded for the taking of an entire tract shail be jts
fair market value (as defined in 5 6.)

b} Where pare of tract taken. The damages to be
awarded where part of a tract of fand is taken shalt be
the fair market value (as defined in, §6) of .such part
taken, but not less then the actual value of the pan



taken plus the severance or resulling dumages, if any,
to the remainder of the tract by reason of the taking and
of the future use by the plaintifl of the part taken. Such
severance or resuliing damages are to be diminished (o
the exient of the value of the special {particular) bene-
fits 10 the remainder arising from the plaintiffs future
use of the part taken. :

(c) Right of tenant to remove impravemen? or insial-
lafion. For the purpose of determining the extent of the
taking and the valuation of the tenant’s interest in 2
proceeding for condemnation, aip improvement or iostal-
lation which would otherwise be deemed part of the
realty shall be deerned personal property so 45 1o be ex-
¢lnded from the taking solely becausse of the private right
of & tenant, as against the owner of any other interest
in the property scight to be cendesned, to remove such
improvemest or instzllation, unless the temant exercisss
his right to remove the same prior to the date when his
answer s due, or elects in hiv manner o exercise such
right. ’

{d} Churches. The damages to be awarded for the

taking of a siruciurz beld in fez simpile, or under a lease

rencwable forever, by or for the benefit of 2 ligious
body and regularly used by such religious body as a
church or place of religivus worship, shall be the ra-
sonable cost es of the valustion date, of crecting a new
struchure of substantially the same size and of compar-
able cheracter and quality of construction as the ac-
quired structure at some other suituble and comparzble
location within the State of Maryland to be provided by
guch religicus body. Such damages shall be in addition
to the damages to be awarded for the land on which the
condemned structure fs ocated.

§ 6. FAIR MARKET VALUE

The fair market value of property in a proceediag for
condemnation shall be the price as of the veluation date
for the highest and best use of such property which a
seller, willing but not obligated to self, would accept for
the property, and which & buyer, willing bat not obli-
gated to buy, would pay therefor excluding any incre-
ment in value proximately caused by the public project
for which the property condemied is needed, plus the
amount, if any, by which such price reflects a diminution
in value occurring between the effective date of legisla-
tive authority for the acquisition of such property and
the date of actual tzking if the trier of facts shall find
that such diminution in value was proximwately cauvsed
by the public project for which the propenty condemned
is needed, o1 by announcements or acts of the plaintiff
or its officials concerning such public projeci, and was
beyond the reasonable control of the property owner.

I the condemnor is vested with a contifuing power of
condemnation, the phrase the effective date of legisiative
authority for the acguisition of such property, as osed in
this section, shall mean the daie of specific administra.
tive determination to acquire such property.
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¢. Spokesman ar View by jury.

if the case i wied before a jury each party shall in-
form the couri. before the jury leaves for the view, of
the name of the person who shall speak for such party
at the view, Only on2 such person shall rapresent all
of the plaintiffs, and only oneg such person shall represent
all of the defendants, unless the courr shall otherwise
order for good cause shown. Such persons shall be the
only persons who shall be permitted to make any state-
ment 1o the jury doring the view, and the court :hall
so instruct the jury. Such persons shall point out to the
jury the property sought to be condemned and its boun-
daries and any adjacent property of the owners claimed
to be affected by the taking, Such persons may alwo
point gut the physical features, before and after the
{aking, of the properiy taken and of any adjacent prop-
erty of-the owner claimed to be affected by the taking.

d. Judge-—Presence at View,

LUnless his presence and personal supervision shall be
waived by all parties to the proceeding in the manner
provided by section e of this Ruie, the judge shalf be
present at the view and shall supervise the proceedings.

e, Yiew May Be Waived.

In the discretion of the court, the view by the trier of
fact may be omitted upon the filing of a written waiver
thereof by gl partics. In the case of a defendant under
disability, in gestation, not in being or unknown, such
waiver may be made for him by his guardian, guardian
ad litem or committee,

MASSACHUSETTS
Mass. Ann. Laws ch. 79, § 22 (Supp. 1965)

$22. PLEADING AND PROCEDURE.

. . . In case of trial by jury, if either party requests
it the jury shall view the premises. . . .

Mass. Ann. Laews ch, 79, § 35 (1964}

$ 35. EVIDENCE OF ASSESSED VALUE OF LAND
TAKEN OR INJURED.

The valuation made by the aswssors of a town for the
purposes of taxation for the thiee years next preceding
the date of the faking of or injury 10 reaj estate by the
commonwealth or by a county, city, town or district
under avthority of law may, in proceedings, brought
under section fourteen to recover the damages 1o such
reab estate, the whole or part of which is so taken or
injured, Be introduced as evidence of the fair market
value of the real estale by any party 10 the sitit; pravided,
however, that if the valvation of any one year is so
intreduced, the valuations of all thres ytars shait be in-
troduced in evidénce.,

] Md. Rules of Proc., Rule ULE
‘% Rule UIE. TRIAL—VIEW MINNESOTA

! a. View by Trier of Fact. Minn. Stat. Ann. § 117.07 {1964)

Before the production of other evidence, the couart
shall direct one of its officers (o take the jury to view
the property sought to be condemned, or if the case is
tried belore the court without a jury, the jodge hearing
the case shall view the property.

b. Presence of Parties and Represemiatives,

The parties, their attorneys, engineers and other rep-
resentatives may be present on the property sought to be
condemned with such officer of the count and the jury, or
with the judge if the case is tnied without a jury,

§ 117.07, COURT TO APPOINT COMMISSIONERS
OF APPRAISAL.

Upon proof being filed of the servite of such natice,
the court, at the time and place therein fized or o whick
the hearing may be adjourned, shall hear all compelent
evidence offercd for or againsl the granting of the peti-
tion, repulating the order of proof as it may deem best.
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Minn. Stat. &nn. § 117.20(3)(c) (1964)

£ 117.20, PROCEEDINGS BY STATE, ITS AGEN.
CIES, OR PCLITICAL SUBDIVISIONS.

Subdivision 8.

{c} . .. A commissioner in 2 condempation procasd-
ing may be called by sny pany as a witness to testify as
to the amouni of the award of the commissioners,

Minn. Stst. Ann. € 546,12 (1947)

§546.12. VIEW OF PREMISES; PROCEDURE.

When the court deems it proper that the jury shoald
view real property which is the subject of htigation, or
the place where B material fuct occurred, it may order
them te be taken, in a body and in the custody of proper
officers, to the piace, which shall be shown to them by
the judge, or a person appoimied by the court for that
purpese; and while the jurcrs are thus absent, no one
other than the judge or person so appointed shall speak
1o them on any subject connected witi: the trial,

MISSISSIPP

Miss. Code Ann. & 2770 (Recomp. 1256)
§2770. JURY MAY VIEW PROPERTY.

Either party to the suit, on application to the court, .

shall be entitied 1o bave the jury view the property
sought to be condemned and its surrounding undsr the
supervision of the judge; or, the judge on his own initia-
live may s0 order.

NORTH DAKOTA

N.O. Cent. Code § 28-14-15 (1960

§ 28-14-15. VIEW BY JURORS. [Sece Auk. Star, AWN.
§27-1731 (Repl. 1962)]

OREGON
Ore. Rev. Stat. § 17.220 (Rapl. 195%) [lury, General]

§ 17.230. VIEW OF PREMISES BY JURY. [See Miv.
STAT. ANN. § 546.12 (1947)]

Ore. Rev. Stat. § 366.380(4) (Rapi. 1963)
[Condemnation, Highway
§ 366.380. PROCEDURE.

(4} Upon the motion of either party made before the
formation of the jury, tke court shalt order 5 view of
the property or premiscs in question; and upon the re-
turn of the jury, the evidence of the partica may be
beard. . . .

PENNSYLVANIA
Po. S1at. Ann, tit. 25, §§ 1-601 to -607 {Supp. 1967)
8 1-601. JUST COMPENSATION.
The condemnet shall be entitled to just compensation

for the taking, injury or destruction of his property,
determmined as set forth in this article.

i 1602, MEASURE OF DAMAGES.

Just compensation shall cousist of the difference be-
tween the fair market value of the condemnee's entire
propesty inferest immediately before (he condempation
and ay unaffected thereby and the fair market value of
his property interest remaining immediately after such
candemnation and as affected thereby, and such other
damages as are provided in this arricle,

In case of the condemnasion of property in conneclion
with any urban development or redevelopment project,
which proserty is daraaged by subsidence due to failure
of surface support resulting from the existence of mine
tuancls or passageways under the said property, or by
reason of fires nocurring in said mine tunnels of passage-
ways or of buraing cozl refuse banks the damage
resulting {rom such subsidence or underground fires
of burning coal refuse banks shall be excluded in de-
termiining the fair maarke! value of the condemnes's
entire pioperty intetest thersin immediately before the
condemnation.

§ 1-603. FAIR MARKET VALUE.

Fair market valve shall be the price which would be
agreed 1v by a willing and informed seller and buyer,
taking inio consideration, but not limited to, the fol-
towing factors:

{1) The present use of the property and its value
for such use.

{2) The highest and best reasonsbly available
use of the property and its value for such use,

(3} The machinery, equipment and fxtures form-
ing past of the real estate taken.

{4) Other factors as to which evidence may be
offered as provided by Article VII.

4 1-604. EFFECT OF IMMINENCE OF CONDEM-
NATION.

Any change in the fair market valye prior to the date
of condemnation which the condemnor or condemnes es-
tablishes was substantially due to the genersi knowladge
of the imminence of condemmation, other than that due
ta physicat deterioration of the property within the rea-
sonable control of the condemce, shall be disregarded
in determining fair market vahue.

¥ 1-805. CONTIGUOUS TRACTS: UNITY OF USE,

Where ail or & part of several contiguous tracts owned
by one owner is condemned or a pert of several non-
contiguous tracts owned by one owner which are used
together for o vaified purpose is condemned, damages
sheil be aseessed as if such tracts were one parcel,

§ 1-606. EFFECT OF CONDEMNATION USE ON
AFTER VALUE.

In determining the fair market value of the remaining
propetty after a partial taking, consideration shall be
given to the use to which the property condemned is o
be pat and the damages or benefits specially affecting the
remaining property due to its proximily to the improve-
ment for which the propenty was taken, Future damages
and general benefits which will affect the entire commu-
nity beyond the propertics directly abutting the property
taken shall not be considered im arriving at the after
value. Special benefits to the remaining property shall in
no event exceed the total damages except in such cases
where the condemnor is authorized under existing law, to
make special assessments for benefits.

§ 1-607, REMOVAL OF MACHINERY, EQUIP-
MENT OR FIXTURES.

In the event the condemnor does not require for its
use machinery, equipment or fixtures forming part of
the rea! estate, it shall so notify the condemnes, The



condemnee may within thirty days of such notice elect
1o remove said machinery, equipment or fixtures, unless
the time be extended by the condemnor. IF (he con-
demnee so elects, the damages shall be reduced by the
fair market value thereofl severed from the real -estate,

Pa. Stat. Ann. tit. 26, §§ 1-701 to -706 (Supp. 1987}

§ 1.701. VIEWERS' HEARING.

The viewers may hear such lestimony, feceive such
evidence, and make such independent investigation as
they decm appropriate, without being bound by formal
rules of evidence.

§1-702. CONDEMNOR'S EVIDENCE BEEORE
VIEWERS.

The condemnor shall, at the hearing before the viewers,
present expert testimony of the amount of damages suf-
fered by the condemmnes.

§1-703. TRIAL IN THE COURT OF COMMON

PLEAS ON APPEAL.
Al the trial in court on appeal:

(£) Either parly may, as 2 matter of righi bave the
jury, or the judge in a trixl without a jury, view the
property involved, notwithstanding that siractures have
been demolished or the site altered, and the view shall
be evidentiary. I the trial is with a jury, the tria} judge
shall accompany the jury on the view.

{2} If any valuation expert who has not previcusly
testified before the viewers is to testify, the party calling
him must disciose his name and serve a statement of his
valuation of the property before and wfter the condem-
sation and his opinion of the highest and best use of the
propesty before the condemnation and of any part
thereof remaining after the condemnation, on the op-
posing party at least ten days before the date when the
case is listed for pre-trial or rrial, whichever is earlier,

{3) The report of the viewers and the amount of their
award shall not be admissible as evidence,

§1-704. COMPETENCY OF OONDEMNEE AS
WITMESS,

The condemnee or an officer of a corporate con-
demnee, without further qualification, may testify as to
just compensation.

§1-705. EVIDENCE GENERAILLY.

Whether at the hezring before the viewers, or at the
trial in court on appeal:

(1) A qualified valualion expert may, on direct
or cross-examination, stzte any or all facts and data
which he considered in arriving at his opinion,
whetber or not he has personal knowledge thereof,

and his statement of such facis and data and the -

sources of his information shall be subject to im.
peachmeat and rebuttal. .

{2) A qualified valuation expert may lestify on
direct or cross-exzamination, in detail as to the valu-
ation of the property on a comparable market value,
reproduction cost or capitalization basis, which 1es-
timony may include bul shall not be limited to the
following:

{i) The price and other erms of any sale or con.
tract to selt the condemned property or compa-
rable property made within a reasonable time
before or after the dale of condemnarion.

(it} The rent reserved and other terms of any
lease of the condemned property or comparable
property which was in effecl within a reasonable
time before or after the date of condemnation,
(iil} The cupitalization of the net rental or rea-

sonable met rentat value of the condemned prop-
erty, including reasonable net rental values cus-
tontarily determined by a percentage or other
measurable porion of gross sales or gross income
of & business which may reasconably be conducted
oo the premises, as distinguished from the capi-
talized value of the income or profits attributable
o any business conducted thercon.

{iv} The value of the fand together with the cost
of replucing or reproducing the existing improve.
ments thereon fess depreciation or obsolescence.
(v) The cost of adjustments and alterations to
any remaining propesty made necessary or rea-
- senably required by the condemnation.

{3) Either parly may show the difference between
the condition of the properiy and of the immediate
ntighborhood at the time of condemnation and at
the time of view, either by the viewers or jury.

{4} The assessed valuations of property con-
demned shall oot be admissible in evidence for any
purpose,

{5} A quaiified valuation expert may testify that
he has relicd upon the written report of another ex-
pert a5 to the cost of adjusiments and alterations lo
any remaining property made necessary or reason-
ably required by the condemmation, but only if a
copy of such written report has been furnished to
the opposing pasty ten days in advance of the trial.

(6} I otherwise gualified, a valuation experi shall
0ot be disqualified by reason of not having made
szles of property or not having cxamined the con-
demned property prior Lo the condemnation, pro-
vided e can show be has acquired knowledae of its
condition st the time of the condemnation.

$1.706. USE OF CONDEMNED PROPERTY,

In arriving at his valuation of the remaining part of
property in a panial condemnation, an cxpert withess
may consder and testify (o the use to which the con-
demned property is intended to be put by the condemnor,

RHODE iSLAND
R.A. Gen. Laws Ann. § 9-16-1 (1956)

$9-16-1, COURT ORDER FOR VIEW. In al! cases in
which it shall s¢em advisable 1o the court, on request of
either party, a view may be ordered: and in all such
casey the court shall regulate the procesdings at the view
and in its discrelion accompany the jury.

S0UTH CAROLINA

S.C. Code Ann. § 25-120 ({1962}

§25-120. DETERMINATION OF VALUE OF LAND;
ADMISSIBLE EVIDENCE. For Lhe purpose of deter-
mining the value of the land soupht to be condemped
and fixing just compensation therefor in a hearing before
a special master or in a {rial before a jury, the following
evidence {in addition to other evidence which is relevant,
maicrial and competent) shall be refevant, maierial and
competent and shall be adantted as evidence and con-
sidered by the special master or the jury, the case may
be, to wit:

{1} Evidence that a building or improvement is
umsafe, unsanitary or o public nuisance or is in a
state of disrepair and evidence of the cost 1o correct
any stch condition, noiwithstanding thut no action
has been taken by focal amthoritics to remedy any
such condition;
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(2) Evidence that any Stale public body charged
with the duty of sbating or requiring the correction
of nuisances or fike conditions or demolishing unsafe
OF unsanitary structures issued an order directing the
abatement or correclion of any conditions exist-
ing with respect to such building or improvement o
demolition of such building or improvement and of
ihe cost which compliance with any such order
wonld entail;

{3} Evidence of the last assessed valvation of the
pruperty for purposes of taxation and of any affida-
vils or tax retsmns made by Ihe owner in connection
with such assessment which state the value of such
property and of any income tax returns of the owner

showing sums deducted on account of obsolescence -

or depreciation of such property;

(4} Evidence that any such buiiding or improve-
ment i being used for iflegal purposes or is being so
overcrowded as lo be dangerous or injuricus 10 the

health, safety, morals or welfare of the occupants -

thereof dnd the extent to which the rentals there-
from are enhanced by reason of such use; and

(5} Evidence of the price and other terms upon
any ssle or the rent reserved and other terms of any
lease or tenancy relating fo such Property or 1o zny
similar property in the vicinity when the sale or leas-
ing occurred or the 1enancy existed within a reason-
able time of the hearing.

S.C. Code Ann. § 38-302 {1962)

§38-302, JURY MAY VIEW PLACE, PROPERTY
OR THING. The jury in any case may, et the reguest
of either party, be 1aken to view the place or premises
in guestion or any property, matter or thing relating to
the controversy between the parties when # appears to
the court that such yiew is necessary to u fust decision,
if the party making the motion advances 3 sum sufficient
to pay the actual cxpenses of the jury and the officers
who atlend them in faking the view, which shall be after-
wards taxed like other legal costs if the party who ad-
vanced them prevails in the suit,

SOUTH DAKOTA

$.D, Code § 26.13A00 (Supp. 1960)

§ 2B.13A09. DUTY OF JURY: BENEFITS CONSID-
ERED; VIEW PREMISES:; WHEN. . . . Upon the de-
mand of any party to the procesding, if the Court shali
deem il necessary, the jury may view premises under the
rules of faw for viewing by the jary.

UTAH

Utah Rules of Civil Proc., Rule 47(j)
Rule 47. JURORS.

{j} View by Jury. [See Arx. STaT. Ann. § 27173
{Repl. 1962}]

VERMONY

¥t. Stat. Ann. tit. 12, § 1604 {1959)

§ 1604. VALUE OF PROPERTY; OWNER AS COM-
FETENT WITNESS.

The owner of real or personal property shall be a com-
petent witness to testify as to the value thereof,

VIRGINIA

Va. Code Ann. § 25-46.21 {Rept, 19643
[Eminent Domain, General)

§235-46.21. VIEW BY COMMISSIONERS: HEARING
OF TESTIMONY: COMMISSIONERS' REPORT,;
EXCEPTIONS TO REPORT AND HEARING
THEREON. Upon the selection of the COMIMissionars,
tie court shall direct them, in the custody of the sheriff
or sergeant or ofie of his deputies, 10 view the property
described in the pefition with the owner and the peti-
tioner, or any representative of either rarty, and none
other unless otherwise directed by the courd; and, upon
motion of cither party, the judge shall accompany the
commissioners upon such view, Such view shall not be
considered by the commission or the court as the sole
evidence in the case. Upon completion of the view, the
court shall hear the testimony in open court on the
issues joined. . . .

Va. Code Ann. § 33-64 (Supp. 1966)
{ Highway Condarmnnation]

$33-64, VIEW, TESTIMONY AND REPORT, EX-
CEPTIONS TG REPORT; WHEN REPORT CON-
FIRMED OR SET ASIDE. Upon the selection of the
commissioners, the court, or the judge thereof in vaca-
tipn, shall direct them, in the custody of the sheriff or
one of his deputies, 10 view the land described in the
petition with the landowner and the State Highway Com-
missioner, or any representative of either party, and
none other, unless otherwise directed by the court; and,
© upon motion of either party, the judge shalt ACODMPAKY
the commissioners upon their view of the land. Upon
completion of the view, the court or the judge in vaca-
tion shall hear the {estimony in open court on the issues

WASHINGTON

Wash. Rev. Code Ann. § 4.44.270 (1962)

$444270. VIEW OF PREMISES BY JURY. [See
MmN, STAT. AnN, § 54612 (1947)]

WEST VIRGINIA

W.Va. Code Ann, § 54-2-10 (Michle 1966)

§ 54-2-10. PROCEEDINGS ON REPORT; TRIAL BY
JURY.

- . a view of the property proposed to be taken shail
not be required: Provided, that in the event a demand
therefor is made by a party in interest, the jury shall be
taken to view the propeity, and in such case, the judge
presiding at the triai shall go with the jury and shail con-
trol the proceedings.

WISCONSIN

Wis. Stat. § 32.05(10)a} (1965)

§32.05. CONDEMNATION FOR STREETS, HIGH-
WAYS, STORM OR SANITARY SEWERS, WATER
COURSES, ALLEYS AND AIRPORTS.

(10) Appeal from commission's award 1o circuit
court.

(#} Neither the amount of the jurisdictional offer,

the basic award, nor the award made by the com-

mission shall be disclosed to the jury during such

trial.



Wis. Stat. § 32.08(6)(a) (3965)
$32.08. COMMISSIONER OF CONDEMNATION

(6]

(a} . .. The amount of a prior jurisdictional
offer or award shall noi be disclosed to the com-
mission. . . .

Wis. Stat. § 210.20(-1965}

§ 27020, JURY MAY VIEW PREMISES, ETC.

The jury may, in any case, ai the request of either
party, be taken to view the premises oz place in question
or any property, matter or thing relating to the con-
troversy between the parties, when it shall appear to
the court that such view is necessary o a just decision.

WYOMING

Wyo. Stat. Ann. § 1-125 (1957)

§ 1-125. VIEW OF PLACE OR PROPERTY BY JURY.
[See Amx. Star. ANN, §27-1731 (Repl. 1962)]
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